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foreword

7ǋ+212+212��&86720�$1'�67$7(�±�$�6<0326,801

7+(�+21�6,5�$1$1'�6$7<$1$1' 
*29(5125�*(1(5$/�2)�1(:�=($/$1'

(OGHUV� RI�7DLQXL��<RXU�+RQRXUV� �-XGJHV���2IÀFLDOV� DQG� 6FKRODUV� RI� WKH�
University, Distinguished Guests, Ladies and Gentlemen, I greet you in the 
ODQJXDJHV�RI�WKH�UHDOP�RI�1HZ�=HDODQG�²�(QJOLVK��0ăRUL��&RRN�,VODQG�0ăRUL��
Niuean, Tokelauan and Sign Language.

I stand before you today not only in the capacity of Governor-General, but 
DOVR�DV�D�IRUPHU�PHPEHU�RI�WKH�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH�$GYLVRU\�
Panel from 1997 to 2006. As such, I have amongst you many personal and 
professional friends.

7KHUH�LV�D�FRQQHFWLRQ�EHWZHHQ�7H�0ăWăKDXDULNL�DQG�*RYHUQPHQW�+RXVH�WKDW�
EHDUV�PHQWLRQ��$W� WKH� ODXQFK�RI�'U�$OH[�)UDPH·V�ERRN�Grey and Iwikau: 
a journey into custom at Government House in 2002 the Institute gifted 
an illustration from the book to Government House and it still hangs in 
Government House and is a reminder of the connection.

7ŗKRQRKRQR��D�OLQNLQJ�WRJHWKHU�RU�ERQGLQJ��LV�WKH�FHQWUDO�SULQFLSOH�RI�WKLV�
V\PSRVLXP��,W�GHVFULEHV�WKH�GXDO�PDQGDWH�RI�WKH�V\PSRVLXP��ZKLFK�LV�ÀUVW�WR�
SUHVHQW�WKH�,QVWLWXWH·V�ZRUN��7H�0ăWăSXQHQJD��$�&RPSHQGLXP�RI�5HIHUHQFHV�
WR�WKH�&RQFHSWV�DQG�,QVWLWXWLRQV�RI�0ăRUL�&XVWRPDU\�/DZ, and secondly to 
GLVFXVV�WKH�SODFH�RI�0ăRUL�FXVWRPDU\�ODZ�LQ�1HZ�=HDODQG�

'XULQJ�P\�WLPH�ZLWK�7H�0ăWăKDXDULNL�WKH�7H�0ăWăSXQHQJD project was devised 
DQG�QXUWXUHG�RYHU�WLPH��,W�LV�D�WKULOO�WR�VHH�LW�ÀQLVKHG�

,W�UHÁHFWV�WKH�,QVWLWXWH·V�REMHFWLYH�WR�MRLQ�WKH�FXVWRPDU\�YLVLRQV�RI�0ăRUL�DQG�
3ăNHKă�LQ�D�FRKHVLYH�1HZ�=HDODQG�MXULVSUXGHQFH�

It also reflects the coming together of Pacific scholars to advance the 
understanding of custom law and its contribution to state legal systems.

1 Opening Address at the Symposium, Tainui Endowed College, Waikato, 22 June 2007, 
slightly abridged. Original text may be downloaded from <http://gg.govt.nz/node/630>.

http://gg.govt.nz/node/630
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7KH�V\PSRVLXP�LV�EDVHG�RQ�WKUHH�WKHPHV��ÀQGLQJ��XQGHUVWDQGLQJ�DQG�DSSO\LQJ�
FXVWRP��(DFK� WKHPH�ÁRZV� ORJLFDOO\� WR� WKH� QH[W�� DV� RQH� FDQQRW� DSSO\� RU�
XQGHUVWDQG�FXVWRP�ZLWKRXW�ÀUVW�ÀQGLQJ�LWV�ORFDWLRQ��+RZHYHU��DV�WKHVH�WKUHH�
themes will be the subject of much discussion over the following days I would 
OLNH�WR�FRPPHQW�EULHÁ\�RQ�ZKDW�,�FRQVLGHU�WR�EH�WKH�LPSRUWDQFH�RI�tikanga 
0ăRUL to New Zealand in 2007.

Where we have come from, as a nation, is important in determining the 
UHOHYDQFH�RI�WLNDQJD�0ăRUL�WRGD\��$V�UHFLSLHQWV�RI�DQ�(QJOLVK�MXGLFLDO�V\VWHP��
we inherited English common law and legislation yet, even at an early stage, 
WLNDQJD�0ăRUL�ZDV�UHFRJQLVHG��,�TXRWH�6LU�-RKQ�6DOPRQG�LQ������LQ�UHIHUHQFH�
to the Native Rights Act 1865 from Grey and Iwikau: A Journey into Custom: 
“aboriginal Maoris should to a large extent continue to live by their own 
tribal customs, and to this extent those customs were given by statute, and 
still remain, the authority of law”.2

As a distinct New Zealand customary law developed the survival of tikanga 
0ăRUL�KDV�RIWHQ�EHHQ�DWWULEXWHG�WR�LWV�G\QDPLF�QDWXUH�DQG�LWV�DELOLW\�WR�FKDQJH��
The disappearance of some practices – such as deliberate cursing – and the 
arrival of others – such as burial practices – is an example of the adaptability 
RI�WLNDQJD�0ăRUL�

In conjunction with this, a continual recognition and application of tikanga 
0ăRUL� E\� -XGJHV� LQ� RXU� FRXUWV� KDV� VHHQ� LW� VXUYLYH� DQG�� LI� DQ\WKLQJ�� JDLQ�
importance as a part of New Zealand common law. Today it is of practical 
relevance in sentencing, in family protection claims or where a statute 
H[SUHVVO\�UHTXLUHV�FRQVLGHUDWLRQ�RI�LW��IRU�H[DPSOH�WKH�5HVRXUFH�0DQDJHPHQW�
Act. It is also applied in situations where customary law survives unaffected 
E\�DQ\�RWKHU�VXEVHTXHQW�OHJLVODWLRQ�

7KLV�V\PSRVLXP�ZLOO�QRW�RQO\�H[SORUH�WKH�RULJLQV�RI�WLNDQJD�0ăRUL�EXW�SHUKDSV��
more importantly, consider the future role it may play in our legal system. With 
WKH�DWWHQGDQFH�RI�RXU�3DFLÀF�QHLJKERXUV��ZKHUH�QDWLYH�FXVWRPDU\�ODZ�LV�LQ�
many cases more prevalent, much can be learned both from their experiences 
and our own over the next two days.

,�ZRXOG�OLNH�WR�FORVH�E\�UHVRQDWLQJ�D�0ăRUL�SURYHUE�ZKLFK�,�EHOLHYH�LV�UHÁHFWLYH�
RI�WKH�V\PSRVLXP·V�SXUSRVH�

Waiho i tetoipoto, kaua i tetoiroa 
“Let us keep close together, not far apart.”

2 Sir John Salmond -XULVSUXGHQFH�RU�WKH�7KHRU\�RI�/DZ (7th ed, Stevens and Haynes, London, 
������DW������TXRWHG�LQ�$OH[�)UDPH�Grey and Iwikau: A Journey into Custom (Victoria 
University Press, Wellington, 2002) at 64.
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,�ZLVK�7DLQXL�(QGRZHG�&ROOHJH�DQG�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH�DOO�WKH�
EHVW�IRU�WKH�7ŗKRQRKRQR��WKH�6WDWH�DQG�&XVWRP�6\PSRVLXP������

I began speaking in all the New Zealand realm languages. May I close by 
VSHDNLQJ�LQ�0ăRUL�LVVXLQJ�JUHHWLQJV�DQG�ZLVKLQJ�\RX�JRRG�KHDOWK�DQG�IRUWLWXGH�
in your endeavours.

1Ŀ�UHLUD��WďQă�NRXWRX��WďQă�NRXWRX��NLD�RUD��NLD�NDKD��WďQă�NRXWRX�NDWRD�
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preface

7ǋ+212+212��&86720�$1'�7+(�67$7( – 
&(/(%5$7,1*�7+(�/$81&+�2)�7(�0Ɩ7Ɩ381(1*$1

7+(�+21�-867,&(�6,5�'$9,'�%$5$*:$1$7+

The week of 22 June 2007 was a time for treble celebration. That day and 
over the following weekend we recognised the brilliant success to date of Te 
0ăWăKDXDULNL�DQG�ORRNHG�WR�ZKDW�ZH�ZHUH�VXUH�ZRXOG�EH�LWV�H[FLWLQJ�IXWXUH��
the following Friday there was a further event to mark the 20th anniversary 
of the 0ăRUL�&RXQFLO�FDVH��WKDW�HYHQLQJ�7H�0ăWăSXQHQJD ran down the skids 
into the water to begin its voyage.

The title of the symposium of which this issue of the Yearbook of New Zealand 
Jurisprudence at last provides a permanent record – Custom (which alludes to 
0ăRUL�FXVWRP��DQG�WKH�6WDWH�²�WRRN�PH�WR�WKH�VRPHWLPH�1HZ�=HDODQGHU�.DUO�
Popper who, with his intellectual genius tempered by exposure as a Jew to 
WKH�LQMXVWLFH�RI�+LWOHU��DQDO\VHG�WKH�UDLVRQ�G·rWUH�RI�WKH�VWDWH��,Q�KLV�FHOHEUDWHG�
Open Society and its Enemies2 he argued that it is simply to ensure justice: 
that the strong do not bully the weak. That should be the function of the laws 
and institutions of the state.

But as all of us know so well, it is never enough for minorities – even those 
HTXLSSHG�ZLWK�D�VROHPQ�7UHDW\�SURPLVH�²�WR�VLW�EDFN�DQG�H[SHFW�WKHLU�ULJKWV�
to be protected and their culture promoted. They must take positive steps in 
their own and in the wider public interest. That truth is what the 0ăRUL�&RXQFLO 
case was about. It is also, in my view, a major element both of the original 
MXVWLÀFDWLRQ�IRU�7H�0ăWăKDXDULNL�DQG�RI�LWV�VWXQQLQJ�YLQGLFDWLRQ�WRGD\�LQ�Te 
0ăWăSXQHQJD.

�� 7KH�HGLWHG� WH[W�RI�D� VSHHFK�E\�-XVWLFH�%DUDJZDQDWK�DW� WKH�RSHQLQJ�RI� WKH�7ŗKRQRKRQR�
symposium, marking the release of the pre-publication draft of 7H�0ăWăSXQHQJD on CD to 
DOO�V\PSRVLXP�SDUWLFLSDQWV��7KH�SXEOLFDWLRQ�RI�WKH�ZRUN�LQ�ÀQDO��SULQWHG�IRUP�LV�H[SHFWHG�
in 2012–13.

2 The Open Society and its Enemies: The Spell of Plato��9RO����5RXWOHGJH��8.��������DW�����
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Schiller wrote “die Sprache ist der Spiegel einer Nation”: language is the mirror 
of a people. In 1985, appearing before the Waitangi Tribunal as it heard the 
0ăRUL�ODQJXDJH�FODLP��6LU�-DPHV�+HQDUH�HFKRHG�WKDW�VHQWLPHQW�LQ�ZKDW�DUH�
QRZ�WZR�RI�1HZ�=HDODQG·V�RIÀFLDO�ODQJXDJHV�3

7KH�ODQJXDJH�LV�WKH�FRUH�RI�RXU�0ăRUL�FXOWXUH�DQG�PDQD��.R�WH�UHR�WH�PDXUL�
R�WH�PDQD�0ăRUL���7KH�ODQJXDJH�LV�WKH�OLIH�IRUFH�RI�WKH�PDQD�0ăRUL���,I�WKH�
language dies, as some predict, what do we have left to us? Then, I ask our 
own people who are we?

&RQTXHVW�E\�WKH�(QJOLVK�ODQJXDJH�RI�DYLDWLRQ��EXVLQHVV�DQG�QRZ�WKH�LQWHUQHW�
has been due to its accessibility in written form. The burgeoning of English has 
created a cultural neocolonialism more potent and long-lived than the British 
Empire which did so much to develop it, including the invasion of the Waikato.

It is therefore wholly appropriate that, as a counter-attack to the cultural 
DQG� LQWHOOHFWXDO�HTXLYDOHQW�RI� WKH�/DQG�:DUV�� WKLV�PLJKW\�Compendium of 
5HIHUHQFHV�WR�WKH�&RQFHSWV�DQG�,QVWLWXWLRQV�RI�0ăRUL�&XVWRPDU\�/DZ should 
EH�ODXQFKHG�LQ�WKH�KHDUW�RI�WKH�.ĦQJLWDQJD��RQ�5DXSDWX�ODQG�DW�ZKDW�ZDV�D�
PLOLWDU\�EDVH�DQG�LV�QRZ�7KH�7DLQXL�(QGRZHG�&ROOHJH��:RXOGQ·W�6LU�5REHUW�
be pleased!

While diminution of a language diminishes both the people and their culture, 
WKH�RSSRVLWH�LV�HTXDOO\�WKH�FDVH��3URIHVVRU�)UDPH·V�OXFLG�H[SUHVVLRQ�RI�WKH�
SXUSRVH�ÀUVW�RI�7H�0ăWăKDXDULNL�DQG�QRZ�RI�7H�0ăWăSXQHQJD recounts the 
establishment of the Institute:4

to explore the possibilities for the evolution of laws and institutions in New 
=HDODQG�WR�UHÁHFW�WKH�EHVW�RI�WKH�YDOXHV�DQG�FRQFHSWV�RI�ERWK�IRXQGLQJ�SHRSOHV�
RI�WKH�VWDWH��0ăRUL�DQG�(XURSHDQ�

7KH�QDPH�7ŗKRQRKRQR��RU�ERQGLQJ�WRJHWKHU��H[SUHVVHV�SHUIHFWO\�WKH�YLVLRQ�
of a cohesive New Zealand jurisprudence.

Every day in my court we see the evidence of the social and economic 
FRQVHTXHQFHV�RI�WKH�PRQRFXOWXUDOLVP�ZKLFK�LV�DOO�WRR�HYLGHQW�LQ�WKLV�DGGUHVV��
But as those of us brought up in English-New Zealand law slowly unwrap 
our xenophobic jurisprudential mummy-casings we are coming to appreciate 
the truths of which the Compilers write in their inspirational Introduction.

3 5HSRUW�RI�WKH�:DLWDQJL�7ULEXQDO�RQ�WKH�7H�5HR�0ăRUL�&ODLP (WAI 11, Waitangi Tribunal, 
Wellington, 1986) s 6.1.21.

4 “A Short History …”, this volume.
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0\� LQLWLDWLRQ�ZDV� DW�7H�+ăSXD� WZR�GHFDGHV� DJR� WKLV�ZHHN��7KH�HOGHUV�RI�
Muriwhenua courteously and patiently began to introduce me to the overriding 
of their culture by the European juggernaut, which had used monocultural laws 
DQG�LQVWLWXWLRQV�WR�VZHHS�DZD\�WKH�ÀVKLQJ�ULJKWV�WKHLU�DQFHVWRUV�KDG�HQMR\HG�
for a millennium. Since then much has changed. So it was my privilege last 
year, chairing the Rules Committee, to introduce Rule 65A of the High Court 
5XOHV�LPSOHPHQWLQJ�WKH�ULJKW�WR�VSHDN�0ăRUL�LQ�FRXUW��EHODWHGO\�DFNQRZOHGJHG�
E\�WKH�0ăRUL�/DQJXDJH�$FW������

%XW�WKDW�LV�VPDOO�IU\��)RU�WKH�SDVW�HLJKW�\HDUV��XQGHU�WKH�YLVLRQDU\�OHDGHUVKLS�ÀUVW�
of Judge Brown and later of Professor Frame, the Editorial Board consisting 
of Alex Frame, Richard Benton and Paul Meredith has been working on the 
ELJ�RQH��/LNH�-DPHV�0XUUD\·V�Oxford Dictionary, 7H�0ăWăSXQHQJD includes 
the labour of others. But those others are not mere hoarders of information but 
VFKRODUV�LQ�WKHLU�RZQ�ULJKW��0ăRUL�DQG�3ăNHKă��7KH\�LQFOXGH�'U�7XL�$GDPV��WKH�
ODWH�1HQD�%HQWRQ��7RQJD�.DUHQD��-RHOLHH�6HHG�3LKDPD��DQG�:D\QH�5XPEOHV��
backed up always by the great administrative support of Sue MacLeod. The 
TXDOLW\�DQG�TXDQWLW\�RI�WKHLU�ZRUN�RQ�WKLV�DQG�RWKHU�SURMHFWV�LV�RXWVWDQGLQJ�

For those of the Advisory Panel it has been an immense privilege and a delight 
both to meet the intellectual leaders of our society and to see something of 
the work in progress. One of our number has been of great assistance to the 
Team – Dame Joan Metge.

8QOLNH�DQ\�GLFWLRQDU\�� LW� LV�QRW�FRQÀQHG�WR�ZRUGV�DQG�D�VWHULOH�DFFRXQW�RI�
their meaning and derivation. Instead the authors have applied the lesson 
RI�%HQWKDP��DGRSWHG�E\�3URIHVVRU�+DUW�LQ�KLV�HVVD\�´'HÀQLWLRQ�DQG�7KHRU\�
in Jurisprudence”5 and by the New Zealander Professor Donald Harris QC 
in “The Concept of Possession in English Law”.6 Legal concepts cannot be 
GHÀQHG��EXW�RQO\�GHVFULEHG�E\�UHIHUHQFH�WR�LOOXVWUDWLYH�FDVHV��2QH�RU�WZR�MXGJHV�
KDYH�RYHUORRNHG�WKDW�OHVVRQ��E\�WU\LQJ�WR�GHÀQH�0ăRUL�FXOWXUH�ZLWK�WKH�KHOS�
RI�FRQYHQWLRQDO�GLFWLRQDU\�GHÀQLWLRQV�

7H�0ăWăSXQHQJD now comes to our aid by providing for each entry its context, 
which at last Western jurists are coming to realise is critical to understanding 
any legal thing. That is the state of the art.

%XW�LW�GRHV�PRUH��9LWDOO\��LW�PDNHV�0ăRUL�ODQJXDJH�DQG�FRQFHSWV�DFFHVVLEOH�
WR�VFKRODUV�DQG�WKH�JHQHUDO�SXEOLF�DOLNH��/LNH�7H�0ăRUL�²�WKH�([KLELWLRQ�WKDW�
WUDQVIRUPHG�:HVWHUQ� DSSUHFLDWLRQ� RI�0ăRUL� DUW� DQG� FUDIWVPDQVKLS� ²� WKLV�
JUHDW�WUHDVXU\�RI�KLVWRULFDO�PDWHULDOV�EULQJV�WKH�0ăRUL�ZRUOG�DOLYH�IRU�RWKHUV��

5 (1954) 70 LQR 37.
6 Anthony Guest (ed) Oxford Essays in Jurisprudence (Clarendon Press, Oxford, 1968) at 

69.
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7KH�0ăRUL�DUWHIDFWV�VR�SURPLQHQW�LQ�WKH�JUDQG�QHZ�0XVpH�GX�TXDL�%UDQO\�LQ�
Paris, as well as in the British Museum and in other great galleries, are now 
acknowledged as a major contribution to world culture. In future scholars 
and general readers alike will be able, internationally, to add the wealth 
of information and erudition of this volume to their intellectual store. My 
H[SHFWDWLRQ�LV�WKDW��OLNH�6LU�*HRUJH�)UD]HU·V�Golden Bough in 1890 with its 
LQWURGXFWLRQ�WR�QHZ�H[SHULHQFHV�DQG�LGHDV��WKH�ZRUN�ZLOO�FDSWXUH�WKH�SXEOLF·V�
imagination. Lacking the capacity to express the sentiment in te Reo, I adopt 
.HDWV·�ZD\�RI�SXWWLQJ�LW�7

Then felt I like some watcher of the skies
:KHQ�D�QHZ�SODQHW�VZLPV�LQWR�KLV�NHQ�
Or like stout Cortez, when with eagle eyes
+H�VWDU·G�DW�WKH�3DFLÀF�²�DQG�DOO�KLV�PHQ
/RRN·G�DW�HDFK�RWKHU�ZLWK�D�ZLOG�VXUPLVH�²
Silent, upon a peak in Darien.

Even more important, in my view, is the message 7H�0ăWăSXQHQJD has for 
0ăRUL��7KLV� LV�DQ�RXWVWDQGLQJ�DGGLWLRQ� WR� WKH� OLVW�RI�JUHDW�0ăRUL�ZRUNV�RI�
VFKRODUVKLS��6RPH��������PLOHV�DQG�����\HDUV�DZD\�3ăNHKă�1HZ�=HDODQGHUV�
LGHQWLI\�ZLWK�6KDNHVSHDUH·V�YLVLRQ�²�WDNH�KLV�´6LU�7KRPDV�0RUH·Vµ�DFFRXQW�
of refugees:8

Grant them removed, and grant that this your noise
+DWK�FKLG�GRZQ�DOO�WKH�PDMHVW\�RI�(QJODQG�
Imagine that you see the wretched strangers,
Their babies at their backs and their poor luggage,
3ORGGLQJ�WR�WK·�SRUWV�DQG�FRDVWV�IRU�WUDQVSRUWDWLRQ«

used to lend emphasis to a recent immigration judgment.

Like the role of great literature for the Western world, 7H�0ăWăSXQHQJD shows 
WR�0ăRUL�ZKDW�WKH\�KDYH�GRQH��ZKDW�WKH\�FDQ�GR��DQG�LQGHHG�ZKDW�WKH\�DUH��
,WV�DFFRXQW�RI�0ăRUL�DFKLHYHPHQW�ZLOO�DGG�WR�WKH�FRQÀGHQFH��VHOI�HVWHHP�DQG�
YLVLRQ�RI�WKH�\RXQJ�0ăRUL�ZKRVH�VHQVH�RI�IXOO�SDUWLFLSDWLRQ�LQ�DOO�WKDW�LV�JRRG�
in New Zealand society is so crucial to its future and to theirs.

�� ´2Q�)LUVW�/RRNLQJ�LQWR�&KDSPDQ·V�+RPHUµ��2FWREHU�������
8 Sir Thomas More, Act II, Scene IV. (The play is ascribed in part to Shakespeare.)
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The casual reader of this Yearbook could well imagine that they had entered Dr 
:KR·V�Tardus. The volume is a special issue of the Yearbook of New Zealand 
Jurisprudence for the year 2010, and consists of a set of articles stemming 
from an invitational symposium on Custom and the State which took place in 
-XO\�������DOO�WKH�FKDSWHUV�KDYH��KRZHYHU��EHHQ�UHYLVHG�E\�WKHLU�DXWKRUV�VLQFH�
they were originally presented – some indeed are new works exploring the 
original themes – and many contain references to works published or websites 
accessed up to the end of 2011. A word of explanation is therefore in order!

The symposium from which these papers are drawn was held to mark the 
completion of the Foundation for Research, Science and Technology (FRST)-
IXQGHG�SKDVH�RI�WKH�8QLYHUVLW\�RI�:DLNDWR·V�SURJUDPPH�RI�UHVHDUFK�LQWR�/DZV�
and Institutions for Aotearoa-New Zealand, conducted under the auspices of 
WKH�8QLYHUVLW\·V�0ăWăKDXDULNL�,QVWLWXWH��7KLV�SURMHFW�KDG�DWWUDFWHG����\HDUV�RI�
continuous support under the Public Good Science Fund, which in itself was 
D�XQLTXH�DFFRPSOLVKPHQW�DQG�D�WULEXWH�WR�WKH�TXDOLW\�DQG�LPSRUWDQFH�RI�WKH�
UHVHDUFK�FRQGXFWHG��7KH�V\PSRVLXP�KLJKOLJKWHG�LQ�SDUWLFXODU�WKH�,QVWLWXWH·V�
work and interest in the intersection (and integration) of customary and state 
ODZ��DQG�ZDV�DQ�RSSRUWXQLW\�WR�SUHVHQW�WKH�ÀUVW�GUDIW�RI�LWV�PDMRU�FRPSLODWLRQ�
RI�LQIRUPDWLRQ�DERXW�0ăRUL�FXVWRPDU\�ODZ��7H�0ăWăSXQHQJD, to an audience 
RI�MXULVWV�DQG�RWKHU�VFKRODUV�IURP�1HZ�=HDODQG�DQG�WKH�6RXWK�3DFLÀF�

Although early publication of the symposium proceedings proved impossible, 
authors of key papers were informed that publication was delayed, not 
abandoned, and the invitation from the publishers of the Yearbook of New 
Zealand Jurisprudence to prepare them for the 2010 issue was welcomed and 
enthusiastically accepted.

7KH�6\PSRVLXP�ZDV� VWUXFWXUHG�DURXQG� WKUHH� WKHPHV�� VWLOO� UHÁHFWHG� LQ� WKH�
chapters in this Yearbook: ÀQGLQJ�0ăRUL�FXVWRP�DQG�WKH�6WDWH (contributions by 
Alex Frame, Wayne Rumbles, Richard Benton and John Farrar), understanding 
custom (Helen Aikman, Tamasailau Suaalii-Sauni, Claire Slatter and Melody 
0DF.HQ]LH���DQG�applying custom (Taihakurei Durie, Robert Joseph, Paul 
Heath, Grant Young and Caren Fox). The papers and discussions were 
integrated and commented on by Guy Powles, who has contributed the 
overview chapter with which this volume concludes.

7KH�0ăWăKDXDULNL� ,QVWLWXWH� LWVHOI� ZDV� DOVR� D� IRFXV� RI� DWWHQWLRQ� DW� WKH�
V\PSRVLXP��UHÁHFWHG�LQ�WKLV�YROXPH�E\�WKH�SUHIDWRU\�UHPDUNV�E\�6LU�$QDQG�
Satyanand and Sir David Baragwanath, and the chapter on the history of the 
institute by its former Director, Dr Alex Frame, and his associates. In this 
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context, it is important also to note that the symposium was jointly hosted 
E\� WKH�:DLNDWR�5DXSDWX�/DQG�7UXVW·V�7DLQXL�(QGRZHG�&ROOHJH�� DQG�ZDV�
attended by prominent members of the Waikato confederation of iwi. These 
aspects of the symposium were referrred to in the opening remarks by the 
Governor-General, and the oral presentations of many participants. The Fijian 
VFKRODU�&ODLUH�6ODWWHU�UHÁHFWHG�WKH�VHQWLPHQWV�RI�SDUWLFLSDQWV�JHQHUDOO\�LQ�WKH�
introduction to her presentation:

I wish to acknowledge the Tainui people, on whose land we stand, our hosts 
in the Te Matahauariki Institute, the Governor General, Judge Eddie Durie 
and other members of the judiciary, members of the legal fraternity, academic 
colleagues, and friends, kia ora, bula vinaka and namaste. I am honoured to be 
amongst you today, and I thank you for your kind invitation to speak at this 
LPSRUWDQW�V\PSRVLXP�ZKLFK��DPRQJ�RWKHU�WKLQJV��KDV�JLYHQ�XV�SULYLOHJHG�ÀUVW�
access to the results of the excellent work of the Te Matapunenga project – the 
comprehensive compendium of references to the concepts and institutions of 
Maori customary law – I congratulate Dr Alex Frame [Director of the Institute] 
and his team on their achievement.

The Symposium concluded with an overview of the themes and ideas to emerge 
provided by Guy Powles, of Monash University, who generously agreed to 
provide a similar overview of the papers published in this volume, along with 
KLV�RZQ�FRQWULEXWLRQ��ZLGHQLQJ�WKH�GLVFXVVLRQ�WR�LQFOXGH�3DFLÀF�MXULVGLFWLRQV�
other than those referred to directly by most of the other contributors. There 
LV�QR�QHHG�WR�GXSOLFDWH�'U�3RZOHV·�RYHUYLHZ�KHUH��DQG�,�ZLOO�FRQÀQH�P\�RZQ�
remarks to an aspect of just one of the chapters included in the volume. This is 
the very important presentation by retired Justice Sir Edward Taihakurei Durie 
RQ�WKH�/DZ�&RPPLVVLRQ·V�SURSRVDOV�LQ������IRU�WKH�VWDWXWRU\�UHFRJQLWLRQ�RI�D�
QHZ�NLQG�RI�0ăRUL�EXVLQHVV�FROOHFWLYH�WR�EH�NQRZQ�DV�́ :DND�8PDQJDµ��7KLV�
RULJLQ�RI�WKLV�SURSRVDO�ZDV�FKDUDFWHULVHG�E\�RQH�SURPLQHQW�0ăRUL�0HPEHU�
of Parliament as:1

7KH� LQWHOOLJHQWVLD� VLWWLQJ�ZLWK� WKHLU� ÁDW�ZKLWHV�� SRQWLÀFDWLQJ� DERXW� KRZ�
WKH\�FDQ�KHOS�WKH�OXPSHQ�SUROLWHULDW��7KDW�LV�KRZ�WKH�:DND�8PDQJD��0ăRUL�
Corporations) Bill came about.

Others, however, considered it to be a well-considered proposal designed, in 
-XVWLFH�'XULH·V�ZRUGV��WR�FUHDWH�DQ�DWPRVSKHUH�LQ�ZKLFK�

The promoters of tribal corporations may now be obliged to devise and comply 
with democratic formation plans with transparent and just processes, all of 
ZKLFK�PD\�EH�YHWWHG�E\�WKH�0ăRUL�/DQG�&RXUW�

1 Hon Tau Henare NZPD Vol 644 11 Dec 2007 13858–81 at 13858.
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The politicians decided otherwise, but it remains an important proposal, 
perhaps ahead of its time, the discussion of which is certainly an appropriate 
subject for inclusion in this Yearbook of New Zealand Jurisprudence.

Format

The format of this publication generally follows the guidelines established 
by the New Zealand Law Society. Citations to statutes and court cases have 
generally been left in the conventional format of the appropriate jurisdiction 
�8QLWHG�6WDWHV�RU�1HZ�=HDODQG���:RUGV�IURP�0ăRUL��6DPRDQ�DQG�+DZDLLDQ�
KDYH�QRW� EHHQ� LWDOLFLVHG� LQ� WKH� DXWKRUV·� WH[W��2UWKRJUDSK\� UDLVHV� FRPSOH[�
TXHVWLRQV�� DV� FXVWRPDU\� SUDFWLFH� YDULHV� DPRQJ� MXULVGLFWLRQV��7KH� JHQHUDO�
UXOH�KDV�EHHQ�WKDW�LQ�GLUHFW�TXRWDWLRQV�WKH�RUWKRJUDSK\�RI�WKH�RULJLQDO�VRXUFH�
is retained, and in personal names the preferred usage of the bearer has 
EHHQ�UHVSHFWHG�� ,Q�0ăRUL�ZRUGV��YRZHO� OHQJWK� LV�JHQHUDOO\�PDUNHG�E\� WKH�
macron except for a few words where a “double vowel” is commonly used 
LQ�(QJOLVK�RU�0ăRUL�ZULWLQJ� �H�J�� ´ZDDKL� WDSXµ�DV� DQ�DOWHUQDWLYH� WR� ´ZăKL�
tapu”). In Hawaiian and Samoan the authors have been left to follow their 
QRUPDO�RUWKRJUDSKLF�FRQYHQWLRQV��ZLWK�GLUHFW�TXRWHV�DQG�QDPHV�WUHDWHG�DV�IRU�
0ăRUL��7KH�YDULRXV�SDSHUV�LQ�WKLV�FROOHFWLRQ�DUH�UHIHUUHG�WR�LQWHUFKDQJHDEO\�
as “chapters”, “articles” or “contributions”. Another slight departure from 
the norm is the inclusion of short biographies of each author at the end of 
the volume, instead of the one-line note about their current position at the 
beginning of each article.
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7H�0ăWăKDXDULNL�,QVWLWXWH�ZDV�HVWDEOLVKHG�WR�FRQWLQXH�WKH�ZRUN�RI�D�UHVHDUFK�
programme which had been established under a contract awarded under the 
Public Good Science Fund (PGSF), to the School of Law at the University 
RI�:DLNDWR��7KLV�ZDV�WKH�ÀUVW�ODZ�SURMHFW�WR�EH�VR�IXQGHG�LQ�1HZ�=HDODQG��
The programme, titled “Laws and Institutions for a Bicultural New Zealand”, 
was developed by Professors Paul Havemann and Margaret Bedggood, at the 
suggestion and under the guidance and encouragement of Professor Michael 
Selby, then Deputy Vice Chancellor in charge of Research. The design and 
writing of the programme itself was almost entirely the work of Professor 
Havemann. The funding granted initially was $450,000 for two years.

The central vision, or rationale, of the programme was described thus in the 
successful proposal:

The law and therefore the legal system and legal and political institutions 
should both shape and mirror the values of a society. The law and legal and 
SROLWLFDO�LQVWLWXWLRQV�LQ�D�WUXO\�ELFXOWXUDO�VRFLHW\�VKRXOG�WKHUHIRUH�UHÁHFW�WKH�
values and approaches of both cultures. In Aotearoa/New Zealand the law, legal 
V\VWHP�DQG�OHJDO�DQG�SROLWLFDO�LQVWLWXWLRQV�KDYH��IRU�WKH�PRVW�SDUW��UHÁHFWHG�
only one culture.

It comprised four “objectives”:

�� %LFXOWXUDO�0HWKRGRORJ\�DQG�&RQVXOWDWLYH�3URFHVVHV�

�� %LFXOWXUDO�3ROLWLFDO�²�/HJDO�&RQWLQXXP�

�� 0ăRUL� /DZ� DQG� 6WDWH� /DZ� ��$�&DVH� 6WXG\� �RQ� SURSHUW\�UHODWHG�
FRQFHSWV��

�� Bilingual Information Transfer.

7KLV�SURJUDPPH�FDQ�EH�WUDFHG�EDFN�WR�ZRUN�RQ�0ăRUL�&XVWRP�ODZ��XQGHUWDNHQ�
E\�WKH�/DZ�&RPPLVVLRQ�LQ�WKH�����V��7KH�&RPPLVVLRQ·V�SURJUDPPH�EHJDQ�
ZLWK� WKH� DSSRLQWPHQW� LQ� ����� RI� D�0ăRUL�$GYLVRU\�&RPPLWWHH� FKDLUHG�
by the late Bishop Manuhuia Bennett. The Commission also took up an 
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unpublished paper by a member of the Advisory Committee, Chief Judge 
(GGLH�'XULH��RQ�0ăRUL�&XVWRP�/DZ��7KLV�LQLWLDWLYH�ZDV�VRRQ�HPEUDFHG��ZLWK�
WKH�&RPPLVVLRQ·V�EOHVVLQJ��E\�WKH�8QLYHUVLW\�RI�:DLNDWR��ZKLFK�KHOG�WZR�
“bicultural conversations” in 1995 under the auspices of the Law School, 
bringing together a number of people who would later be associated with the 
research programme and where many of the ideas later incorporated into its 
content were discussed.

The programme began well, with the recruitment of an Advisory Panel, a 
FRQFHSW�ZKLFK�HQGXUHG�WKURXJKRXW�WKH�KLVWRU\�RI�WKH�,QVWLWXWH��7KH�ÀUVW�PHHWLQJ�
of the Panel was chaired by Chief Judge Eddie Durie and members included 
David Oughton, Denese Henare, Dr Matthew Palmer, Professor Richard 
Sutton, Professor MM Durie, Sir Robert Mahuta, Professor James Ritchie, 
Manuka Henare, Dr Joan Metge, Professor Wharehuia Milroy, Professor 
0LFKDHO�6HOE\��3URIHVVRU�7DPDWL�5HHG\��DQG�WKH�/DZ�6FKRRO·V�.DXPDWXD��
Henry (Binga) Haggie. The project received enthusiastic endorsement.

Unfortunately, for a number of reasons, the Law School was not in a position 
to maintain the Programme on its own. Even after the appointment of Judge 
Michael Brown to head the project, it became clear that it would have a better 
chance of success and survival if it were to be detached from the Law School 
and established as an independent research institute. In 1997 this was effected, 
again through the support and expertise of Professor Selby. The new Institute, 
VRRQ� WR�EH�QDPHG�7H�0ăWăKDXDULNL��ZDV� WKXV�HVWDEOLVKHG�DV�D� VWDQG�DORQH�
entity, responsible directly to the Deputy Vice Chancellor of the University, 
to take over, implement and then renew the original contract. Its mission was 
to explore the possibilities for the evolution of laws and institutions in New 
=HDODQG�WR�UHÁHFW�WKH�EHVW�RI�WKH�YDOXHV�DQG�FRQFHSWV�RI�ERWK�IRXQGLQJ�SHRSOHV�
RI�WKH�VWDWH��0ăRUL�DQG�(XURSHDQ�

-XGJH�%URZQ·V� GLUHFWRUVKLS� IURP� ����� WR� ����� VDZ� WKH� UHFUXLWPHQW� RI�
additional members to both the Advisory Panel and the Research Team. As 
ZHOO��WKH�VWLPXODWLQJ�GLVFXVVLRQV�RI�WKHRUHWLFDO�DQG�PHWKRGRORJLFDO�TXHVWLRQV�
grew naturally into more concrete projects. Collaboration with Te Ariki Tumu 
7H�+HXKHX�DQG�KLV�1JăWL�7ŗZKDUHWRD�WULEH�FDPH�WR�SURYLGH�D�SUDFWLFDO�PRGHO�
IRU�VFKRODUO\�FROODERUDWLRQ��7KH�7H�0ăWăSXQHQJD�UHVHDUFK�SURMHFW�JUHZ�IURP�
WKH�UHDOLVDWLRQ�WKDW�D�EDVH�RI�NQRZOHGJH�DERXW�0ăRUL�FXVWRPDU\�ODZ�ZDV�D�
SUHUHTXLVLWH�LI�WKH�,QVWLWXWH�ZHUH�WR�DGYDQFH�LWV�DLP��ZKLFK�QRZ�FDPH�WR�EH�
VWDWHG�DV�´H[SORULQJ�ZD\V�LQ�ZKLFK�RXU�OHJDO�V\VWHP�PLJKW�UHÁHFW�WKH�EHVW�LQ�
WKH�FRQFHSWV�DQG�YDOXHV�RI�ERWK�LWV�PDMRU�IRXQGLQJ�FXOWXUHVµ��7KH�,QVWLWXWH·V�
website, an important instrument for reaching a wider audience, was created 
by Wayne Rumbles in this period. Satisfaction with the work of the Institute 
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GXULQJ�-XGJH�%URZQ·V�WHUP�ZDV�VXFK�WKDW�WKH�)RXQGDWLRQ�IRU�5HVHDUFK��6FLHQFH�
and Technology (FRST) progressively extended the funding until June 2007. 
The long-term funding of this project was again something without precedent.

When Judge Brown stepped down from the directorship in 2004, Alex Frame 
and Wayne Rumbles acted in his place until, in June 2005, Dr Frame accepted 
formal appointment as director until the completion of the FRST contract in 
June 2007. That funding, which ended with the meeting that provided the 
stimulus for the book in which this account appears, was used partly to discover 
the key concepts, philosophies, beliefs, values, customs, ethics and practices 
WKDW�IRUP�0ăRUL�ODZ�DQG�MXULVSUXGHQFH��$PRQJ�RWKHU�LQLWLDWLYHV��WKLV�UHVXOWHG�
in a compilation, launched in an advanced draft form at the symposium, 
called 7H�0ăWăSXQHQJD�²�D�&RPSHQGLXP�RI�5HIHUHQFHV�WR�WKH�&RQFHSWV�DQG�
,QVWLWXWLRQV�RI�0ăRUL�&XVWRPDU\�/DZ��,W�ZDV�KRSHG�WKDW�WKH�,QVWLWXWH·V�ZRUN�
might be continued by another agency, focusing on the practical application 
RI�FRQFHSWV�IURP�0ăRUL�FXVWRP�ODZ�ZLWKLQ�VSHFLÀF�DUHDV�RI�WKH�JHQHUDO�OHJDO�
system, and the development of custom law to meet the particular needs of 
0ăRUL��HVSHFLDOO\�LQ�WKH�DUHDV�RI�WULEDO�DQG�FRPPXQLW\�JRYHUQDQFH�

,,�� 7Ŗ+212+212�²�&86720�$1'�7+(�67$7(

7KH�GXDO�PDQGDWH�RI�WKH�V\PSRVLXP��7ŗKRQRKRQR��KHOG�IURP�)ULGD\���QG�
to Sunday 24th June 2007 to mark the end of the FRST-funded phase of the 
/DZV�DQG�,QVWLWXWLRQV�3URJUDPPH��ZDV�ÀUVWO\�WR�SUHVHQW�WKH�,QVWLWXWH·V�ZRUN�
in the compilation of 7H�0ăWăSXQHQJD��D�&RPSHQGLXP�RI�5HIHUHQFHV�WR�WKH�
&RQFHSWV�DQG�,QVWLWXWLRQV�RI�0ăRUL�&XVWRPDU\�/DZ, and secondly to provoke 
discussions relevant to the work ahead.

´7ŗKRQRKRQRµ� UHIHUV� WR� D� ERQGLQJ�� LQ� UHIHUHQFH� WR� WKH� ,QVWLWXWH·V� REMHFW�
RI� MRLQLQJ� WKH�FXVWRPDU\�YLVLRQV�RI�0ăRUL�DQG�RWKHU�1HZ�=HDODQGHUV� LQ�D�
cohesive, New Zealand jurisprudence. It also describes the work method for 
WKLV�V\PSRVLXP��RI�MRLQLQJ�ZLWK�3DFLÀF�VFKRODUV�WR�DGYDQFH�WKH�XQGHUVWDQGLQJ�
of custom law and its contribution to state legal systems.

,Q� DFFRUGDQFH�ZLWK� WKH� V\PSRVLXP·V� ÀUVW� WKHPH�� ´)LQGLQJ�&XVWRPµ��Te 
0ăWăSXQHQJD�was discussed by the Editorial Board (Alex Frame, Richard 
Benton and Paul Meredith), and the draft text in CD format was launched 
by Justice David Baragwanath following the opening by His Excellency the 
Governor-General, Sir Anand Satyanand. The remaining two days focused on 
possibilities for future work in relation to the understanding and application 
RI�FXVWRPDU\�FRQFHSWV��LQ�WKH�JHQHUDO�ODZ��DQG�LQ�WKH�ODZ�SDUWLFXODU�WR�0ăRUL��
with papers presented on the Saturday and with open discussions on the 
development of custom on Sunday.
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A. 7ăQJDWD�0ăRUL�²�7ăQJDWD�3DVLÀND

7KRVH�IDPLOLDU�ZLWK�0ăRUL�RUDWRU\�RU�WKH�VWXGLHV�RI�WUDGLWLRQDO�0ăRUL�VRFLHW\�
ZLOO�DSSUHFLDWH�WKH�0ăRUL�VHQWLPHQW�RI�D�IDPLOLDO�ERQG�ZLWK�3DFLÀF�SHRSOHV��
0ăRUL�VWRULHV�DQG�JHQHDORJLHV�UHFRUG�D�SHULRG�ZKHQ�0ăRUL�OLYHG�LQ�WKH�LVODQGV��
and still today farewells are made to the spirits of the recently departed as 
WKH\�EHJLQ� WKHLU� UHWXUQ� WR� WKH�3DFLÀF�KRPHODQG��$FFRUGLQJO\��ZKLOH�0ăRUL�
have associated themselves with the experiences of indigenous minorities 
like Australian Aboriginals and native North Americans, as in the recent 
GUDIWLQJ�RI�DQ�LQVWUXPHQW�RQ�LQGLJHQRXV�SHRSOHV·�ULJKWV��WKH�3DFLÀF�FRQQHFWLRQ�
is based more soundly on the bonds of kinship, common culture and shared 
oceanic experiences.

2YHU�WKH�ODVW�KXQGUHG�\HDUV�WKH�ERQG�ZLWK�WKH�3DFLÀF�KDV�EHHQ�H[SUHVVHG�LQ�
a range of conferences and cultural events, extending to the replication of 
WUDGLWLRQDO�RFHDQ�YR\DJLQJ��(DUO\�HYHQWV�LQFOXGHG�WKH�FROODERUDWLRQ�ZLWK�3DFLÀF�
contingents at the 1906 New Zealand International Exhibition at Christchurch, 
WKH�5DURWRQJDQ�DWWHQGDQFH�DW�WKH�RSHQLQJ�RI�WKH�ZKDUH�UŗQDQJD�DW�:DLWDQJL�
in 1934, and later in that year the naming of an east coast ancestral marae as 
Te Hono ki Rarotonga (The Bond with Rarotonga).

7KH�:DLNDWR�WULEHV�RI� WKH�.ĦQJLWDQJD�KDYH�WDNHQ�D�OHDGLQJ�UROH�LQ�IRUJLQJ�
VLJQLÀFDQW�SHUVRQDO�ERQGV�ZLWK�OHDGLQJ�3DFLÀF�IDPLOLHV��7KHVH�DUH�UHQHZHG�
at annual celebrations attended by tribes from throughout the country. 
$FFRUGLQJO\��LQ�DGYDQFLQJ�WKH�VWXG\�RI�0ăRUL�FXVWRP�ODZ�LW�ZDV�ÀWWLQJ�LQ�
RUJDQLVLQJ�WKH�6\PSRVLXP�IRU�7H�0ăWăKDXDULNL�WR�MRLQ�ZLWK�3DFLÀF�VFKRODUV�DW�
the Tainui Endowed College established by the Waikato people, in recognition 
of their commitment to scholarship and the links they have assiduously 
PDLQWDLQHG�ZLWK� WKH�3DFLÀF��7H�0ăWăKDXDULNL�ZDV� SDUWLFXODUO\� JUDWHIXO� WR�
the College, to its then Director, Dr Ngapare Hopa, and Mr Hemi Rau, as 
Chief Executive of the Waikato Raupatu Trustee Company, for hosting this 
symposium.

B. 1Jă�7DNH��,VVXHV

7KHUH�DUH�DOVR�SUDJPDWLF�UHDVRQV�IRU�HQJDJLQJ�ZLWK� WKH�3DFLÀF��7KH�PRUH�
UHJXODU�DSSOLFDWLRQ�RI�FXVWRP�LQ�WKH�3DFLÀF�SURYLGHV�LQVLJKWV�IRU�0ăRUL��IRU�
whom the use of customary institutions and processes for the resolution of 
disputes is now rare. But what weight is to be given to comparisons with the 
3DFLÀF�ZKHQ�FXVWRPDU\�SUDFWLFHV�YDU\�FRQVLGHUDEO\�ERWK�EHWZHHQ�DQG�ZLWKLQ�
3DFLÀF�VWDWHV"
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Arguably, while the differences appear large for those intimately involved, 
the practices stem from values that are relatively uniform throughout the 
3DFLÀF�VWDWHV��QRWZLWKVWDQGLQJ�WKH�H[SDQVHV�RI�RFHDQ�EHWZHHQ�WKHP��$PRQJ�
differences, which have also to be considered, the most obvious, in relation 
WR�PRVW�3DFLÀF� VWDWHV�� LV� WKDW�0ăRUL� DUH� D� VPDOO�PLQRULW\� LQ� WKHLU� FRXQWU\�
(presently about 15 per cent of the population). Accordingly, issues arising 
from the constraints of majority opinion on the development of custom law 
ZLOO� QRW� KDYH� WKH� VDPH� LPSRUWDQFH� IRU�3DFLÀF� ,VODQGHUV��7KH� GLIIHUHQFHV�
VKRXOG�QRW�EH�H[DJJHUDWHG��KRZHYHU��VLQFH�3DFLÀF�FXVWRPV�DUH�LQFUHDVLQJO\�
affected by international norms, and even the opinions of aid donors and 
LQWHUQDWLRQDO�ÀQDQFLHUV�

$�SDUWLFXODU�DUHD�ZKHUH�0ăRUL�DQG�3DFLÀF�SHRSOHV�VKDUH�D�FRPPRQ�LQWHUHVW�
is in the incorporation of customary values into state legal systems. While 
PRVW�3DFLÀF�SHRSOHV�HQMR\�SROLWLFDO�FRQWURO�LQ�WKHLU�FRXQWULHV��DQG�ZKLOH�PRVW�
3DFLÀF�FRQVWLWXWLRQV�H[SUHVVO\�HQYLVDJH�WKH�DGYDQFHPHQW�RI�3DFLÀF�FXVWRPV�
DQG�YDOXHV��MXGJHV�IUHTXHQWO\�GR�QRW�UHIHU�WR�WKHVH�LQ�WKH�GHFLVLRQV�RI�FRXUWV�
RI� 3DFLÀF� VWDWHV��0RUH� IUHTXHQWO\�� 3DFLÀF� MXULVSUXGHQFH� UHÁHFWV�:HVWHUQ�
values and processes, implicitly ignoring any need for people to feel that 
their values are incorporated in the procedures and decisions of their legal 
LQVWLWXWLRQV��2Q�WKH�RWKHU�KDQG��ZKLOH�0ăRUL�GR�QRW�KDYH�WKH�VDPH�SROLWLFDO�
opportunities to advance their customary systems, some progress has been 
PDGH�LQ�GHYHORSLQJ�D�ELFXOWXUDO�MXULVSUXGHQFH��DQG�0ăRUL�YDOXHV�KDYH�EHHQ�
LQFRUSRUDWHG�LQWR�JHQHUDO�ODZ��%\�ZD\�RI�FRPSDULVRQ��0HORG\�0DF.HQ]LH�
IURP�WKH�8QLYHUVLW\�RI�+DZDL·L�GLVFXVVHG�WKH�LQFRUSRUDWLRQ�RI�QDWLYH�+DZDLLDQ�
values into general Hawaiian law, where again the native people are a minority 
(“Hawaiian Values in State Legislation”).1

,Q�DGGLWLRQ��0ăRUL�DQG�3DFLÀF�,VODQGHUV�IDFH�VLPLODU�SUREOHPV�LQ�UHODWLRQ�WR�
WKH�FRQÁLFW�EHWZHHQ�FXVWRP�DQG�KXPDQ�ULJKWV��DV�ZHUH�FRQVLGHUHG�JHQHUDOO\�
LQ�UHODWLRQ�WR�WKH�3DFLÀF�E\�'U�6DLODX�6XDDOLL��´&XVWRP�DQG�+XPDQ�5LJKWVµ��
DQG�PRUH�SDUWLFXODUO\�LQ�UHODWLRQ�WR�3DFLÀF�ZRPHQ�DQG�FKLOGUHQ�E\�'U�&ODLUH�
6ODWWHU��´*HQGHU�DQG�&XVWRP�LQ�WKH�6RXWK�3DFLÀFµ���7KH�GDQJHU�RI�YLHZLQJ�
custom in an uncritical manner caused the organisers to ask Helen Aikman 
QC, at the time a Law Commissioner in New Zealand, to consider whether 
custom is, or can be, “conservative” and, if so, whether that is a strength or 
D�ZHDNQHVV��7KH�+RQ�-XVWLFH�3DXO�+HDWK�H[SORUHG�VRPH�GLIÀFXOWLHV�LQ�ÀWWLQJ�
FXVWRPDU\�SULQFLSOHV� LQWR� WKH� RYHUDOO� OHJDO� V\VWHP� �´¶2QH�/DZ� IRU�$OO·� ²�
Problems in Applying Maori Custom Law in a Unitary State”).

�� ,Q�WKLV�GLVFXVVLRQ�WLWOHV�RI�SUHVHQWDWLRQV�DUH�WKRVH�RI�WKH�SDSHUV�SUHVHQWHG�DW�WKH�6\PSRVLXP��
most of the presenters are represented in this volume, in some cases with substantially 
revised or new contributions on similar themes but with new titles. 
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The opportunity to consider the application of customary principles in 
discrete areas of New Zealand law was considered in various contexts. Dr 
Grant Young traced the approach of the New Zealand Land Courts towards 
0ăRUL�FXVWRP��´7KH�0ăRUL�/DQG�&RXUW�DQG�&XVWRPµ���DQG�&KLHI�-XGJH�-RH�
Williams discussed practical issues facing Judges in applying custom today. 
'U�5REHUW�-RVHSK�H[SORUHG�DVSHFWV�RI�WKH�LQWHUIDFH�EHWZHHQ�0ăRUL�FXVWRP�
DQG�6WDWH� UHJXODWRU\� V\VWHPV� �´7KH� ,QWHUIDFH�EHWZHHQ�0ăRUL�&XVWRP�DQG�
6WDWH�5HJXODWRU\�6\VWHPV�²�7LNDQJD�0ăRUL�DQG�:ăKL�7DSXµ���DQG�7KH�+RQ�
Taihakurei (Eddie) Durie discussed the development of custom law to serve 
WKH�SDUWLFXODU�QHHGV�RI�0ăRUL�LQ�UHODWLRQ�WR�WKH�IRUPDWLRQ�DQG�PDQDJHPHQW�RI�
tribal authorities (“Custom and the Formation of Tribal Authorities”).

Three general issues which Institute researchers found surfacing in many 
consultations and discussions with a wide variety of groups over a long 
SHULRG��DQG�ZKLFK�WKH�(GLWRULDO�%RDUG�RI�7H�0ăWăSXQHQJD�IRXQG�LW�QHFHVVDU\�
to discuss in the Introduction to that volume (which, it is anticipated, will be 
SUHSDUHG�IRU�SXEOLFDWLRQ�LQ�LWV�ÀQDO�IRUP�LQ��������ZHUH�

(1) The difference between custom (habit/fashion) and customary law 
�REOLJDWLRQ��DQG�KRZ�WR�ÀQG�D�GHÀQLWLRQ�WKDW�DOORZV�XV��FRQWUDU\�WR�
Western traditions) to call “spiritually sanctioned” norms “laws”.

(2) Putting to rest a certain Western tradition, still sometimes found 
underlying hostility to custom, of calling other systems of law 
“primitive”.

(3) The so-called issue of “Genuine” versus “Spurious” custom, and the 
general charge that custom is being made up to suit.

These issues also arose in discussions at the Symposium, informed by the 
SUHVHQWDWLRQV�DQG�DOVR�E\�WKH�QRWHV�RQ�0ăRUL�FXVWRP�ODZ�LQ�1HZ�=HDODQG��
distributed to Symposium participants at the outset, and incorporated in 
Chapter 2 of this volume. The work of the Institute and the proceedings of 
WKH�6\PSRVLXP�DUH�VPDOO�EXW�ZH�KRSH�QRQHWKHOHVV�VLJQLÀFDQW�FRQWULEXWLRQV�
WR�WKH�WDVN�RI�EXLOGLQJ�D�PRUH�LQFOXVLYH��MXVW�DQG�HTXLWDEOH�VRFLHW\�

´+H�UDX�ULQJD��H�RWL�DLµ��:LWK�PDQ\�KDQGV��WKH�MRE�ZLOO�EH�ÀQLVKHG��
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APPENDIX

A LIST OF PUBLICATIONS AND PUBLIC PRESENTATIONS BY 
0(0%(56�2)�7(�0Ă7Ă+$8$5,.,�,167,787(������²����

The publications and public presentations of Institute staff and associates 
DUH�OLVWHG�KHUH�XQGHU�ÀYH�KHDGLQJV��A cites and summarises the main articles 
LQ�QHZVOHWWHUV��B� FRYHUV�ERRNV�DQG�FKDSWHUV� LQ�ERRNV��C numbers articles 
LQ� VFKRODUO\� MRXUQDOV��D lists occasional papers published in-house by the 
,QVWLWXWH�� DQG�E gathers together the addresses, speeches and other public 
presentations made by Institute members during the life of the Institute.

A. 1HZVOHWWHUV�RI�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH

A useful guide to the pattern of work at the Institute from 2000 onwards is 
provided by the newsletters periodically produced under the deft hand of Paul 
Meredith. The newsletters were supplied to all members of the Institute (Team 
and Advisory Panel) along with a network of interested persons included 
RQ�WKH�,QVWLWXWH·V�PDLOLQJ�OLVW��7KH\�DUH�DOVR�DYDLODEOH�RQOLQH�DW�WKH�,QVWLWXWH�
website, which continues to be maintained on the University of Waikato site: 
<www.lianz.waikato.ac.nz/>. The dates of the Issues with a list of the main 
items in each are set out below.

Issue 1, November 2000
Introduction by Judge Brown
Collaborative cross-cultural research
-XGJH�%URZQ·V�SUDFWLFDO�JXLGH�WR�UHVWRUDWLYH�MXVWLFH
7H�0ăWăSXQHQJD��0ăRUL�OHJDO�FRQFHSWV

Issue 2, February 2001
7H�0ăWăSXQHQJD�ZRUN�ZHOO�XQGHU�ZD\
Judge Brown calls for “national conversation”
Cross-cultural training with Institute for Professional Legal Studies
International human rights and the Treaty of Waitangi (Margaret Bedggood)
Customary law and the modern legal system
7H�0ăWăKDXDULNL�UHVHDUFKHU�ZLQV�SUHVWLJLRXV�DZDUG
Human rights and the Treaty of Waitangi

Issue 3, July 2001
$�QHZ�SXEOLFDWLRQ�´.RUHUR�7DKLµ
7H�0ăWăSXQHQJD�ZHOO�UHFHLYHG�DW�FRQIHUHQFH
.DL�+DX��ZRUNLQJ�RQ�DQ�HQWU\�IRU�7H�0ăWăSXQHQJD
Paul Heath QC appointed to Advisory Panel
Two reports on custom law
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Africa: coexistence of customary and received law

Issue 4, January 2002
Meredith and Frame present paper to History Conference
7XUQEXOO�/LEUDU\�LQWHUHVW�LQ�7H�0ăWăSXQHQJD
Rob Joseph returns from trip to North America
Website proving useful tool
5H�KLVWRULFLVLQJ�0ăRULWDQJD
Alex Frame in Fiji lands case

Issue 5, August 2002
Grey and Iwikau: A journey into custom: launch at Government House
Saying sorry and meaning it (Dr Richard Benton)
A study of Ifoga (Leilani Tuala-Warren)
7KH�JRYHUQPHQW�RI�WKHPVHOYHV�²�SURJUHVV�RQ�'U�-RVHSK·V�7KHVLV
3ODQ�IRU�FRPSOHWLRQ�RI�7H�0ăWăSXQHQJD

Issue 6, January 2003
´:LUHPX�7DPLKDQD�²�5DQJDWLUDµ�²�ODXQFK�RI�'DPH�(YHO\Q�6WRNHV·�ERRN
7H�0ăWăSXQHQJD��GHÀQLQJ�FXVWRPDU\�ODZ
6LU�ĂSLUDQD�1JDWD�RQ�WKH�7UHDW\�RI�:DLWDQJL
6DPSOH�HQWULHV�IRU�7H�0ăWăSXQHQJD

Issue 7, September 2003
)XQGLQJ�IRU�WKH�QH[W���\HDUV�JUDQWHG��-XGJH�%URZQ·V�DQQRXQFHPHQW
,QVWLWXWH�UHVHDUFKHUV�DVNHG�WR�DVVLVW�7H�3XQL�.ĿNLUL
0ăRUL�FXVWRPDU\�ULJKWV�²�WKH�KDUG�\DUGV��'U�$OH[�)UDPH�DQG�3DXO�0HUHGLWK�
Presentations by Institute members on human rights and library resources
7H�0ăWăSXQHQJD�PLOHVWRQH�UHDFKHG��´3URWR�&RPSHQGLXPµ
“Truth and the Treaty of Waitangi” (Dr Richard Benton)

Issue 8, September 2004
Who was “Nayti”?
/HJDO�DQWKURSRORJLVW�WR�YLVLW�7H�0ăWăKDXDULNL
$�VWXG\�RI�´(XURSHDQLVHG�0ăRULµ��3DXO�0HUHGLWK�
7H�0ăWăSXQHQJD��LQWURGXFLQJ�WKH�7LWOHV��'U�5LFKDUG�%HQWRQ�
2KDDNL��D�SRZHU�VWDWLRQ�RQ�0ăRUL�ODQG��'DPH�(YHO\Q�6WRNHV�
'U�)UDPH·V�VXEPLVVLRQ�WR�3DUOLDPHQW�RQ�)RUHVKRUH�DQG�6HDEHG�%LOO

Issue 9, December 2004
Institute hosts successful Symposium on Polynesian customary law
/HJDO�SOXUDOLVP�UHYLVLWHG��'U�$QQH�*ULIÀWKV��8QLYHUVLW\�RI�(GLQEXUJK�
Samoan custom (Tui Atua Tupua Tamasese)
Lexicography and law (Dr Richard Benton)
&XVWRPDU\� FRQFHSWV� LQ�0ăRUL�PLJUDWLRQ� DFFRXQWV� �'U�)UDPH� DQG� -RHOLHH�
Seed-Pihama)
3HUIRUPDQFH�DQG�0ăRUL�FXVWRP��7XL�$GDPV��$OH[�)UDPH��3DXO�0HUHGLWK�
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Issue 10, October 2005
He Poroporoaki – Dame Evelyn Stokes
Thanks to founding Director and welcome for new Director
Some lessons from Hawaii (Dr Richard Benton)
0ăRUL�DQFHVWUDO�VD\LQJV�²�D�MXULGLFDO�UROH��-RHOLHH�6HHG�3LKDPD�
7H�0ăWăSXQHQJD�URDGPDSV��'U�5LFKDUG�%HQWRQ�
Website major point of contact for end-users (Wayne Rumbles)

Issue 11, October 2006
Advisory Panel member Anand Satyanand appointed Governor-General
Dr Robert Joseph has PhD conferred at University of Waikato
Justice Baragwanath addresses Law Commission on its 20th birthday
´2QH�SOXV�RQH�HTXDOV�WKUHHµ��)UDPH�DQG�0HUHGLWK�DGGUHVV�$XFNODQG�PHHWLQJ

Issue 12, May 2007
7H�0ăWăSXQHQJD�FRPSOHWHG�²�;PDV�����
,QVWLWXWH�MRLQV�ZLWK�7DLQXL�(QGRZHG�&ROOHJH�IRU�7ŗKRQRKRQR
7ŗKRQRKRQR�SURJUDPPH�DQG�EDFNJURXQG�SDSHU
Judge Brown gives Inaugural ANZAC Address
'U�-RVHSK�LQYHVWLJDWHV�GHPDQG�IRU�FROODERUDWLRQ�ZLWK�0ăRUL�RQ�́ JRYHUQDQFHµ
Victoria University Press to publish “Waikato Quartet”
Meredith and Frame invited to adapt 1+1=3 for US publication

B. %RRNV�DQG�ERRN�FKDSWHUV�DXWKRUHG�E\�7H�0ăWăKDXDULNL�5HVHDUFK�
Institute members

1. Alex Frame, “Sovereignty and Self-determination for Indigenous 
Peoples in Multi-ethnic States, with particular regard to New Zealand 
and Fiji”, in Brij Lal and T Vakatora (eds), Fiji and the World, 
8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF��6XYD�������

2. Alex Frame, “Property and the Treaty of Waitangi: A Tragedy of the 
Commodities?”, in Janet McLean (ed), Property and the Constitution, 
Hart Publishing, Oxford, 1999, Chapter 11.

3. Alex Frame, “Beware the Architectural Metaphor”, in Colin James 
(ed), Building the Constitution, Institute of Policy Studies, Victoria 
University of Wellington, 2000, pp 426-433.

4. Paul Meredith, “A Half-caste on the Half-caste in the Cultural Politics 
of New Zealand”, in Hartmut Jacksch (ed), 0ăRUL�XQG�*HVVHOOVFKDIW, 
Hartmut Jacksch, MANA Verlag, 2000.

5. Alex Frame, commissioned biographical essay on Sir Hepi Te Heuheu 
in The Dictionary of New Zealand Biography Vol. 5, Auckland 
University Press, Auckland, 2000, pp 514-515.
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6. Justice Edward Durie, “The Treaty in the Constitution”, in Colin James 
(ed), Building the Constitution, Institute of Policy Studies, Victoria 
University of Wellington, 2000.

7. Denese Henare, “Can or Should the Treaty be Replaced?”, in Colin 
James (ed), Building the Constitution, Institute of Policy Studies, 
Victoria University of Wellington, 2000.

8. Alex Frame, “Beware the Architectural Metaphor”, in Colin James 
(ed), Building the Constitution, Institute of Policy Studies, Victoria 
University of Wellington, 2000.

9. Dame Joan Metge, Korero Tahi: Talking Together, Auckland University 
Press, Auckland, 2001. The work draws on the rich resource of tikanga 
NRUHUR��0ăRUL�UXOHV�RI�GLVFXVVLRQ��WR�GHYHORS�D�SURFHGXUH�IRU�PDQDJLQJ�
group discussion. This is contrasted with “talking past each other”, 
which had been the focus of an earlier book.

10. Wayne Rumbles, “Treaty of Waitangi: New Relationship or New 
Mask”, in Greg Ratcliffe and Gerry Turcotte (eds), Compr(om)ising 
post/colonialism(s), Dangaroo Press, Sydney, 2001.

11. Alex Frame, Grey and Iwikau: A Journey into Custom, Victoria 
University Press, Wellington, 2002 (96 pages). An account of the 
journey overland of Governor Grey and Iwikau Te Heu Heu in 1849-
50, and a study of the nature of customary law and its status in the 
modern legal system of Aotearoa/New Zealand.

12. Dame Evelyn Stokes, Wiremu Tamihana: Rangatira, Huia Press, 
Wellington, 2002. This book documents the life of Wiremu Tamihana 
7DUDSLSLSL�7H�:DKDURD��D�JUHDW�UDQJDWLUD�RI�1JăWL�+DXD�

13. $OH[�)UDPH��´0DNLQJ�&RQVWLWXWLRQV�LQ�WKH�6RXWK�3DFLÀF��$UFKLWHFWV�
and Excavators”, in David Carter and Matthew Palmer (eds), Roles 
DQG�3HUVSHFWLYHV�LQ�WKH�/DZ��(VVD\V�LQ�+RQRXU�RI�6LU�,YRU�5LFKDUGVRQ, 
Victoria University Press, Wellington, 2002, pp 277-295.

14. Richard A Benton and Nena BE Benton, “RLS in Aotearoa New 
Zealand, 1989–1999”, in Joshua A Fishman (ed), Can Threatened 
/DQJXDJHV� EH� 6DYHG"�5HYHUVLQJ�/DQJXDJH�6KLIW�5HYLVLWHG��$���VW�
Century Perspective, Multilingual Matters, Clevedon, Avon, pp 423-
450. Reprinted in Paul Lassettre (Compiler), /DQJXDJH�LQ�+DZDL·L�DQG�
WKH�3DFLÀF, Pearson Custom Publishing, Boston, 2005, pp 355-384.



2010 A Short History of Te Mätähauariki Research Institute 11

15. Robert Joseph, “Denial, Acknowledgement and Peace-Building 
through Reconciliatory Justice: A Tainui Case Study”, in W McCaslin 
(ed), Justice as Healing: Indigenous Ways. Writings on Community 
3HDFHPDNLQJ�DQG�5HVWRUDWLYH�-XVWLFH� IURP� WKH�1DWLYH�/DZ�&HQWUH, 
Living Justice Press, St Paul, Minnesota, 2005.

16. Richard A Benton (ed), Conversing with the Ancestors: Concepts and 
,QVWLWXWLRQV�LQ�3RO\QHVLDQ�&XVWRPDU\�/DZ��7H�0ăWăKDXDULNL�,QVWLWXWH��
University of Waikato, Hamilton, 2006. (Details in List D, below.)

17. 5LFKDUG�$��%HQWRQ�� ´0DXUL� RU�0LUDJH"�7KH� 6WDWXV� RI� WKH�0ăRUL�
Language in Aotearoa New Zealand at the Start of the Third 
Millennium”, in Amy BM Tsui and James W Tollefson (eds), /DQJXDJH�
Policy, Culture and Identity in Asian Contexts, Laurence Erlbaum 
Associates, New York, 2007, pp 163-181.

18. -RDQ�0HWJH��ZLWK�-DFLQWD�5XUX���́ .XD�7XWX�WH�3XHKX��.LD�0DX��0ăRUL�
Aspirations and Family Law”, in Mark Henagan and Bill Atkin, Family 
/DZ�3ROLF\�LQ�1HZ�=HDODQG (3rd ed), LexisNexus, Wellington, 2007.

C. $UWLFOHV�:ULWWHQ�E\�7H�0ăWăKDXDULNL�0HPEHUV�LQ�6FKRODUO\�
-RXUQDOV������²�����

1. Richard Benton, “Whose Language? Ownership and Control of Te 
5HR�0ăRUL� LQ� WKH�7KLUG�0LOOHQQLXPµ� ������� ������New Zealand 
Sociology 35.

2. Robert Joseph, “Denial, Acknowledgement and Peace-Building 
through Reconciliatory Justice” (2001) in Waikato University College, 
Te Taarere aa Tawhaki: Journal of the Waikato University College, 
.RURQHLKDQD��+RSXKRSX�

3. Joan Metge, “Returning the Gift: Utu in Intergroup Relations” (2002) 
111 Journal of the Polynesian Society 311.

4. Joan Metge, “Ropeworks – He Taura Whiri”, Waitangi Rua Rau Tau 
Lecture 2004 <www.radionz.co.nz>

5. 5REHUW�-RVHSK��́ &KDOOHQJHV�RI�,QFRUSRUDWLQJ�0ăRUL�9DOXHV�DQG�7LNDQJD�
under the Resource Management Act 1991 and the Local Government 
Bill – Possible Ways Forward”, in B Midson and G Morgan (eds), 
Yearbook of New Zealand Jurisprudence, 9RO�� ��� ����²����, 
University of Waikato, Hamilton, 2004.

6. $OH[�)UDPH�DQG�3DXO�0HUHGLWK��´3HUIRUPDQFH�DQG�0ăRUL�&XVWRPDU\�
Legal Process” (2005) 114 Journal of the Polynesian Society 135.
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7. Joan Metge, “Working in/Playing with Three Languages: English, 
7H�5HR�0ăRUL� DQG�0ăRUL�%RG\�/DQJXDJHµ� ������� LQ�&KLV� 6KRUH�
(ed), Translations, Treaties and Testimonies: The Cultural Politics of 
Interpretation, Special Issue, sites (New Series) 2(2), 83.

8. $OH[�)UDPH��´7KH�)LGXFLDU\�'XW\�RI�WKH�&URZQ�WR�0ăRUL��:LOO�WKH�
Canadian Remedy Travel?” (2005) 13 :DLNDWR�/DZ�5HYLHZ 70.

9. $OH[� )UDPH�� ´+RDQL�7H�+HXKHX·V�&DVH� LQ� /RQGRQ� ���������$Q�
Explosive Story” (2006) 22 1HZ�=HDODQG�8QLYHUVLWLHV�/DZ�5HYLHZ 148.

10. Joan Metge, “The Anthropologist as Citizen” (2006) 3(2) sites (New 
Series) 60, Jeffrey Sissons (ed), Special Issue Beyond Ethnography.

11. Alex Frame and Joeliee Seed-Pihama, “Some Customary Legal 
&RQFHSWV�LQ�0ăRUL�7UDGLWLRQDO�0LJUDWLRQ�$FFRXQWVµ�����������Revue 
Juridique Polynésienne 113.

12. 5LFKDUG�%HQWRQ��ZLWK�0HUH�5REHUWV��%UDG�+DDPL��7HUUH�6DWWHUÀHOG��
0HOLVVD�/�)LQXFDQH��DQG�0DUN�+HQDUH��́ :KDNDSDSD�DV�D�0ăRUL�0HQWDO�
&RQVWUXFW��6RPH�,PSOLFDWLRQV�IRU�WKH�'HEDWH�RYHU�*HQHWLF�0RGLÀFDWLRQ�
of Organisms” (2004) (16)1 7KH�&RQWHPSRUDU\�3DFLÀF 1.

13. 5REHUW�-RVHSK��´:KăQDX�PHQWRULQJ��0ăRUL�<RXWK�DQG�&ULPHµ��������
11(1) Childrenz Issues 26.

D. 3DSHUV�SXEOLVKHG�E\�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH�DV�
Occasional Papers and made available on the Institute website 
�����²�����

1. Paul Meredith and Rachel Parr, “Collaborative Cross Cultural Research 
IRU�/DZV�DQG�,QVWLWXWLRQV�IRU�$RWHDURD�1HZ�=HDODQGµ��7H�0ăWăKDXDULNL�
Institute, Occasional Paper Series, Number 1, 2001.

2. Alex Frame, “Property and the Treaty of Waitangi: A Tragedy of the 
&RPPRGLWLHV"µ��7H�0ăWăKDXDULNL�,QVWLWXWH��Occasional Paper Series, 
Number 2, 2001.

3. Wayne Rumbles, “Africa: Co-existence of Customary and Received 
/DZµ��7H�0ăWăKDXDULNL�,QVWLWXWH��Occasional Paper Series, Number 
3, 2001.

4. /HLODQL�7XDOD�:DUUHQ��́ $�6WXG\�LQ�,IRJD��6DPRD·V�$QVZHU�WR�'LVSXWH�
+HDOLQJµ��7H�0ăWăKDXDULNL�,QVWLWXWH��Occasional Paper Series, Number 
4, 2001.

5. 5DFKHO� 3DUU�� ´7H�0ăWăKDXDULNL� 0HWKRGRORJ\�� 7KH� &UHDWLYH�
5HODWLRQVKLS� )UDPHZRUNµ��7H�0ăWăKDXDULNL� ,QVWLWXWH��Occasional 
Paper Series, Number 5, 2001.
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6. Robert Joseph, “The Government of Themselves: Case Law, Policy 
and Section 71 of the New Zealand Constitution Act 1852”, Te 
0ăWăKDXDULNL�,QVWLWXWH�0RQRJUDSK, 2002. (117 pages)

7. 'DPH�(YHO\Q�6WRNHV�� ´7KH� ,QGLYLGXDOLVDWLRQ�RI�0ăRUL� ,QWHUHVWV� LQ�
Land”, 7H�0ăWăKDXDULNL�,QVWLWXWH�0RQRJUDSK, 2002. (227 pages)

8. Robert Joseph, “Comparatively Speaking: A Summary Paper for 
2EMHFWLYH� �µ��7H�0ăWăKDXDULNL� ,QVWLWXWH��Occasional Paper Series, 
Number 6, 2003.

9. 7RQJD�.DUHQD�� ´&RRNLQJ� WKH�3RWDWRHVµ��7H�0ăWăKDXDULNL� ,QVWLWXWH��
Occasional Paper Series, Number 7, 2003.

10. Tui Adams, Richard Benton, Alex Frame, Paul Meredith, Nena Benton, 
7RQJD�.DUHQD�� ´7H�0ăWăSXQHQJD��$�&RPSHQGLXP�RI�5HIHUHQFHV�
WR�&RQFHSWV�RI�0ăRUL�&XVWRPDU\�/DZµ��7H�0ăWăKDXDULNL� ,QVWLWXWH��
Occasional Paper Series, Number 8, 2003.

11. -RHOLHH�6HHG�3LKDPD��´0ăRUL�$QFHVWUDO�6D\LQJV��$�-XULGLFDO�5ROH"µ��
7H�0ăWăKDXDULNL�,QVWLWXWH��Occasional Paper Series, Number 10, 2003.

12. 'DPH�(YHO\Q�6WRNHV��´2KDDNL��$�3RZHU�6WDWLRQ�RQ�0ăRUL�/DQGµ��Te 
0ăWăKDXDULNL�,QVWLWXWH�0RQRJUDSK, 2004. (159 pages)

13. Richard Benton (ed), Conversing with the Ancestors: Concepts 
DQG� ,QVWLWXWLRQV� LQ� 0ăRUL� &XVWRPDU\� /DZ�� 7H�0ăWăKDXDULNL�
Institute, University of Waikato, Hamilton, 2006. Proceedings of Te 
0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH·V�&RQIHUHQFH�DW�WKH�)DOH�3DVLÀND�DW�
the University of Auckland, October 2004:

Introduction: Talking with each other (Richard Benton)
Chapter 1: Customary Law in a Transnational World: Legal 

3OXUDOLVP�5HYLVLWHG��$QQH�*ULIÀWKV�
Chapter 2: Lexicography, Law and the Transformation of New 

Zealand Jurisprudence (Richard Benton)
Chapter 3: Resident, Residence and Residency in Samoan Custom 

�7XL�$WXD�7XSXD�7DPDVHVH�7D·LVL�(À�
&KDSWHU����6RPH�0ăRUL�/HJDO�&RQFHSWV�LQ�7UDGLWLRQDO�0LJUDWLRQ�

Accounts (Alex Frame and Joeliee Seed-Pihama)
Chapter 5: Towards a More Inclusive Jurisprudence for Aotearoa 

1HZ�=HDODQG��7H�3ŗ�:ăQDQJD�����²������1HQD�%HQWRQ�
&KDSWHU����3HUIRUPDQFH�DQG�0ăRUL�&XVWRPDU\�/DZ��$OH[�)UDPH�

and Paul Meredith)

14. 7UDQVFULSWV� RI�7H�3ŗ�:ăQDQJD�6HVVLRQV� DQG� LQWHUYLHZV� RI�ZKLFK�
audiotapes were made and are held in the University archives:

# 1 (8 September 1999) Dr Tui Adams
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# 2 (23 March 2000) Bishops Manuhuia Bennett and Whakahuihui 
Vercoe with Mr Te Ariki Morehu

��������$SULO�������'U�3DNDULNL�+DUULVRQ��ÀUVW�VHVVLRQ�

# 4 (15 December 2000) Mrs Roka Paora, with Drs Tui Adams 
and Hirini Melbourne

# 5 (16 March 2001) Sir John Turei with Dr Tui Adams

��������6HSWHPEHU�������0UV�0DEHO�:DLWLWL��ZLWK�0U�.HYLQ�3ULPH�
and Mr Tukaki Waititi

��������6HSWHPEHU�������0U�7XNDNL�:DLWLWL�DQG�0U�.DKX�:DLWLWL

���� ���� -XO\�������'U�0HULPHUL�3HQIROG� �VHFRQG� VHVVLRQ��ÀUVW�
was not recorded)

# 9 (18 March 2003) Mr Henare Te Ua

# 10 (5 April 2003) Dr Pakariki Harrison (second session)

# 11 (27 May 2003) Lady Rose Henare and Mr Erima Henare

# 12 (6 June 2003) Dr Ngapare Hopa

E. Addresses, Speeches, and other Presentations made by Members 
RI�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH������²�����

1. Alex Frame, “A Journey Overland to Taupo in 1849 by Governor Grey 
and Iwikau Te Heu Heu”. Public lecture illustrated with pictures to 
an audience invited by Ariki Tumu Te Heuheu, Great Lake Centre, 
Taupo, 1 May 1998.

2. Judge Michael Brown and Margaret Bedggood. Presentation on the 
,QVWLWXWH·V�SURMHFW��́ /DZV�DQG�,QVWLWXWLRQV�IRU�$RWHDURD�1HZ�=HDODQGµ��
Australasian Law Teachers Association Conference, University of 
Otago, July 1998.

3. Robert Joseph, “Bi-culturalism within a Post-Treaty Settlement 
&RQWH[Wµ�� 3DSHU� SUHVHQWHG� DW�7H�2UX�5DQJDKDX�0ăRUL�5HVHDUFK�
DQG�'HYHORSPHQW�&RQIHUHQFH�� 6FKRRO� RI�0ăRUL� 6WXGLHV��0DVVH\�
University, 7–9 July 1998.

4. Paul Meredith, “Hybridity in the Third Space: Rethinking Bi-cultural 
Politics in Aotearoa/New Zealand”. Paper presented at Te Oru 
5DQJDKDX�0ăRUL�5HVHDUFK�DQG�'HYHORSPHQW�&RQIHUHQFH��6FKRRO�RI�
0ăRUL�6WXGLHV��0DVVH\�8QLYHUVLW\���²��-XO\������
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5. Alex Frame, “Property and the Treaty of Waitangi: A Tragedy of the 
Commodities?”. Presentation at the “Property and the Constitution” 
Conference, Victoria University of Wellington, 18 July 1998.

6. Nan Seuffert, “Bicultural Research Methods in Aotearoa/New 
=HDODQGµ�� 3UHVHQWDWLRQ� WR� WKH� ´)LHOGV� RI�.QRZLQJµ�&RQIHUHQFH� DW�
Monash University in Australia, 26–29 August 1998.

7. Robert Joseph, “Post-Treaty Settlement Implementation Issues”. 
$GGUHVV� DW� WKH�7H�+XQJD� 5RLD�0ăRUL� R�$RWHDURD� &RQIHUHQFH��
University of Waikato, 20–23 August 1998.

8. Alex Frame, “Fictions in the Thought of Sir John Salmond”. Lecture 
for the “Eminent Victorians” Centennial Series, Hunter Building at 
Victoria University of Wellington, 31 March 1999.

9. Wayne Rumbles, “Eco-indigeneity and the Complex Person: Ways of 
YLHZLQJ�&RQÁLFWV�EHWZHHQ�(QYLURQPHQWDO�'LVFRXUVH�DQG�WKH�$VVHUWLRQ�
of Indigenous Rights”, Paper at the Re-imagining Multiculturalism 
Conference, Melbourne, Australia, 1–3 October 1999.

10. Justice Taihakurei Durie, “The Treaty in the Constitution”. Speech at 
the “Building the Constitution Conference”, Parliament Buildings, 
Wellington, 7–8 April 2000.

11. Denese Henare, “Can or should the Treaty be replaced?”, Speech at 
the “Building the Constitution Conference”, Parliament Buildings, 
Wellington, 7–8 April 2000.

12. Alex Frame, “Beware the Architectural Metaphor”, Speech at the 
“Building the Constitution Conference”, Parliament Buildings, 
Wellington, 7–8 April 2000.

13. Tui Adams, Alex Frame, Richard Benton, Nena Benton and Paul 
Meredith. Addresses at the 20th Annual Australian and New Zealand 
Law and History Conference “Prospects and Retrospects”, University 
of Waikato, 2001.

14. Judge Mick Brown, “We need to have a national Conversation”. 
Presentation at 9th International Conference on Thinking, Auckland, 
15–19 January 2001.

15. Alex Frame, “Customary Law and the Modern Legal System of 
Aotearoa/New Zealand”. Staff Seminar for the School of Law, 
University of Waikato, 21 February 2001.
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16. Richard Benton, Alfred Harris and Ngapare Hopa, “Process, Priorities 
and Accountability in the Approval and Conduct of Research on 
*HQHWLF�0RGLÀFDWLRQµ�� 3UHVHQWDWLRQ� WR� WKH�5R\DO�&RPPLVVLRQ� RQ�
*HQHWLF�0RGLÀFDWLRQ� DW� D�1DWLRQDO�+XL��7XUDQJDZDHZDH�0DUDH��
Ngaruawahia, on 7 April 2001.

17. Robert Joseph, “Section 71 – Law and History”. Paper at the 20th 
Annual Conference of the Australian and New Zealand Law and 
History Society, July 2001.

18. Tui Adams, Alex Frame, Richard Benton, Nena Benton, and Mark 
Henare, made a presentation at Tapeka, Waihi, at the invitation of Tumu 
Te Heuheu on 21 July 2001. Dr Frame presented images and other 
PDWHULDO�UHODWLQJ�WR�*RYHUQRU�*UH\·V�YLVLW�WR�3XNDZD�LQ�����²���DQG�
the party engaged in discussions with the scholars and artists working 
on the new meeting house at Pukawa.

19. Robert Joseph. Several presentations to First Nation and other 
Canadian audiences on Treaty Settlement and other issues in August 
2001.

20. Paul Meredith. Presentation at the Te Waka Awhina o Aotearoa Hui 
on 9 November 2001.

21. Dame Joan Metge, Alex Frame and Paul Meredith. Presentation on 
WKH�WDVN�RI�FRPSLOLQJ�7H�0ăWăSXQHQJD��IRU�WKH�PDQDJHPHQW��VWDII�DQG�
invited guests of the National Library, at National Library Auditorium 
in Wellington on 23 November 2001.

22. Paul Meredith and Alex Frame, “Performing Law: Muru and Hakari”. 
Presentation to the New Zealand Historical Association Conference 
in Christchurch on 1 December 2001.

23. Paul Meredith and Wayne Rumbles, “The Law of Whiteness”. Paper 
at the Legal Identity Conference in Melbourne, Australia, 10–12 
December 2001.

24. Alex Frame gave a speech at Government House, Wellington, on 15 
August 2002, on the occasion of the launch of “Grey and Iwikau: 
A Journey into Custom”. The Governor-General, Te Ariki Tumu 
Te Heuheu and supporting ope from Taupo, many members of the 
Judiciary, and the Vice-Chancellor of the University of Waikato, 
Professor Brian Gould, were among the distinguished guests.

25. 3DXO�0HUHGLWK� DQG�$OH[�)UDPH��3UHVHQWDWLRQ�GHVFULELQJ� ,QVWLWXWH·V�
ZRUN�WKXV�IDU�RQ�7H�0ăWăSXQHQJD�WR�WKH�$QQXDO�&RQIHUHQFH�RI�WKH�
0ăRUL�/DZ�6RFLHW\�LQ�'XQHGLQ�RQ����$XJXVW������
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26. 3DXO�0HUHGLWK��ZLWK�-XGJH�&DUHQ�:LFNOLIIH�RI�WKH�0ăRUL�/DQG�&RXUW��
DQG�.DKXL�0DUDQXL� �1DWLRQDO�0ăRUL� /DQG� ,QIRUPDWLRQ� 6\VWHPV�
Manager), “Access to Customary Law: New Zealand Issues”. 
3UHVHQWDWLRQ� DW� WKH�1HZ�=HDODQG�/DZ�/LEUDULDQV·�&RQIHUHQFH�� ���
September 2002.

27. Judge Mick Brown, “Facing the Future”. Address to Public Sector 
Senior Management Conference on 24 September 2002.

28. 5REHUW� -RVHSK� DQG�7RP�%HQQLRQ�� ´0ăRUL�9DOXHV� DQG�7LNDQJD�
Consultation under the RMA 1991 and the Local Government Bill 
²�3RVVLEOH�:D\V�)RUZDUGµ��3UHVHQWDWLRQ�WR�WKH�0ăRUL�/HJDO�)RUXP�
Conference at Te Papa Tongarewa in Wellington, 9–10 October 2002.

29. $OH[�)UDPH�DQG�3DXO�0HUHGLWK��3UHVHQWDWLRQ�WKH�,QVWLWXWH·V�ZRUN�WKXV�
IDU� RQ�7H�0ăWăSXQHQJD�� WR�0HPEHUV�RI�:DLWDQJL�7ULEXQDO� DW� WKHLU�
annual conference in Wellington, 10 October 2002.

30. Richard Benton. Presentations and discussions on the subject of 
7H�0ăWăKDXDULNL·V�ZRUN� DW� WKH�8QLYHUVLW\� RI�:DLNDWR��7H�3DSD� LQ�
Wellington, and at the University of Auckland, November 2002.

31. 5LFKDUG�%HQWRQ��́ 7H�0ăWăKDXDULNL�²�WKH�,PPLQHQW�'DZQ��&XVWRPDU\�
Law in a Globalized Society”. Address to the Conference on 
“Preservation of Ancient Cultures and the Globalization Scenario”, 
International Centre for Cultural Studies (India), 7th Joint Conference, 
ZLWK� WKH�6FKRRO� RI�0ăRUL� DQG�3DFLÀF�'HYHORSPHQW��8QLYHUVLW\� RI�
Waikato, Hamilton, 22–24 November 2002.

32. 5REHUW�-RVHSK��´0ăRUL�*RYHUQDQFHµ��3UHVHQWDWLRQ�WR�D�7UDQVSDUHQF\�
International meeting in Wellington on 6 December 2002.

33. Robert Joseph, “Indigenous Law and its Impact on Globalisation”. 
3UHVHQWDWLRQ� WR� WKH�7H�2KX�.DL�0RDQD�&RQIHUHQFH��:HOOLQJWRQ�� ��
December 2002.

34. Alex Frame, “The Treaty of Waitangi and Ultimate Legal Principles”. 
3UHVHQWDWLRQ�IRU�$XFNODQG�8QLYHUVLW\·V�/HJDO�5HVHDUFK�)RXQGDWLRQ�
Conference, Auckland, 10 June 2003.

35. Alex Frame, “Ultimate Legal Principles”. Presentation at symposium 
on Human Rights and the Treaty of Waitangi, Victoria University of 
Wellington, 8 July 2003.

36. Paul Meredith and Alex Frame, “The Hard Yards”. Presentation at the 
LQYLWDWLRQ�RI�VHQLRU�7H�3XQL�.ĿNLUL�SROLF\�DQDO\VWV��%HQ�3DNL��7DPD�
3RWDND��'HQHVH�+HQDUH��'U�-RKQ�7DPDKRUL��DW�73.�LQ�:HOOLQJWRQ�RQ�
24 July 2003.
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37. Robert Joseph was co-facilitator of several Treaty of Waitangi Health 
Training Workshops: Te Ara Tika Tuatahi – A way forward, provided 
for the Waikato District Health Board between 2003 and 2007.

38. Alex Frame was invited to a discussion on 25 November 2003 at 
the State Services Commission in Wellington by Mr Tia Barrett of 
the Commission on publicity and public information concerning the 
7UHDW\�RI�:DLWDQJL��7KH�FRQWULEXWLRQ�ZDV�VXEVHTXHQWO\�UHIHUUHG�WR�LQ�
WKH�&RPPLVVLRQ·V�UHSRUW�

39. Joan Metge, “The Challenge of Difference”. Lincoln Efford Memorial 
Lecture, Christchurch WEA, 25 May 2004.

40. Joan Metge, “The Treaty of Waitangi – Then and Now”. Contribution 
to a seminar on the Treaty of Waitangi, Cathedral of the Holy Trinity, 
Auckland, 27 June 2004.

41. Alex Frame made a submission on 12 August 2004 before the Select 
Committee of Parliament considering the Foreshore and Seabed Bill. 
Dr Frame presented the Committee with the draft of an alternative 
Bill. The presentation was the subject of news reports that evening.

42. Joan Metge, with Manuka Henare, and David Williams, also made 
a submission to the Select Committee of Parliament considering the 
Foreshore and Seabed Bill in August 2004.

43. 7H�0ăWăKDXDULNL·V�5HVHDUFK�7HDP�SUHVHQWHG� VHYHUDO� SDSHUV� DW� WKH�
,QVWLWXWH·V�&RQIHUHQFH�RQ�´3RO\QHVLDQ�&XVWRPDU\�/DZµ�DW� WKH�)DOH�
3DVLÀND�RI�WKH�8QLYHUVLW\�RI�$XFNODQG����²���2FWREHU������>6HH�/LVW�
D, above, for details].

44. Alex Frame and Paul Meredith. Presentation on the nature and methods 
RI�7H�0ăWăSXQHQJD�� DW� WKH� LQYLWDWLRQ� RI� WKH�&URZQ�/DZ�2IÀFH� LQ�
Wellington, 18 November 2004.

45. Joan Metge. “Working in/Playing with Three Languages”, Paper at 
the ASAANZ Annual Conference in Auckland, 3 December 2004.

46. Joan Metge made a submission to the Parliamentary Select Committee 
RQ�1HZ�=HDODQG·V�&RQVWLWXWLRQDO�$UUDQJHPHQW�LQ������

47. 3DXO�0HUHGLWK�DQG�$OH[�)UDPH�SUHVHQWHG�VHSDUDWH�SDSHUV�RQ�0ăRUL�
Land Claims to a Research Wananga held at Te Wananga o Aotearoa, 
Hamilton, 10 February 2005.

48. Alex Frame (“Constitutional Issues for Government”) and Manuka 
Henare (“Race Relations and Government”) were invited speakers at 
the Capital City Forum in Wellington, 5 March 2005.
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49. Joan Metge, “He Iwi Tahi Tatou: The Making of a Nation”. Presentation 
LQ�D�GLVFXVVLRQ�VHULHV�DW�6W�3HWHU·V�$QJOLFDQ�&DWKHGUDO��+DPLOWRQ����
May 2005.

50. 5LFKDUG�%HQWRQ��$GGUHVV�RQ�DVSHFWV�RI�0ăRUL�&XVWRPDU\�/DZ�LQ�D�
3RO\QHVLDQ�FRQWH[W��DQG�WKH�ZRUN�RI�7H�0ăWăKDXDULNL�,QVWLWXWH��WR�WKH�
Native Hawaiian Bar Association, Honolulu, 6 June 2005.

51. -RDQ�0HWJH��´7DONLQJ�WRJHWKHU� LQ�D�3DFLÀF�:D\µ��$GGUHVVHG�WR�WKH�
LEADR Australasian Conference, Sydney, on 1 September 2005.

52. Joan Metge, “Beyond the Pale: The Anthropologist as Citizen”. 
Presentation at the ASAANZ Annual conference, Stout Research 
Centre, Wellington, 26 November 2005.

53. Robert Joseph, with Materoa Dodd, “Post-Treaty Settlement 
Governance Challenges: Independent Dispute Resolution for Ngati 
$ZDµ�� 3UHVHQWDWLRQ� DW� WKH�:RUOG� ,QGLJHQRXV�3HRSOHV·�&RQIHUHQFH�
on Education (WIPCE), University of Waikato, 27 November–1 
December 2005.

54. $OH[�)UDPH�DQG�3DXO�0HUHGLWK��́ 2QH�SOXV�2QH�HTXDOV�7KUHHµ��,QYLWHG�
Paper at “One Country-Two Laws”, a Symposium organised jointly 
by the Department of English and Auckland University Press, Old 
Government House, Auckland, 22 July 2006. The paper challenged 
the audience to examine the dynamic process of cultural interaction.

55. 5REHUW� -RVHSK� DQG�7RP�%HQQLRQ�� ´0ăRUL� 7ULEDO� *RYHUQDQFHµ��
:ăQDQJD�SUHVHQWHG�IRU�WKH�7UXVWHHV��1JăWL�5DXNDZD�7UXVW��DW�5XDNXUD�
Conference Centre, Hamilton, 13 December 2006.

56. 7KH�V\PSRVLXP�́ 7ŗKRQRKRQR��&XVWRP�DQG�WKH�6WDWHµ��7DLQXL�(QGRZHG�
College, Hopuhopu, 22-24 June 2007, including contributions by Alex 
Frame, Paul Meredith, Richard Benton, Robert Joseph and Wayne 
Rumbles published in this volume. 
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7KH�7ŗKRQRKRQR�JDWKHULQJ��KHOG�DW�+RSXKRSX�RQ�WKH�JUHDW�DZD�:DLNDWR�RI�
VXFK� LPSRUWDQFH� WR� WKH�.ĦQJLWDQJD�DQG� WKH�7DLQXL� WULEHV��EURXJKW� WRJHWKHU�
many knowledgeable participants to consider its central theme of customary 
law. It may be of some small use, therefore, if at the outset I try to discuss 
a few simple points about the place of customary law in our legal system, 
such as it is at the present time. Some of the points are dealt with more fully 
in the Introduction to 7H�0ăWăSXQHQJD��$�&RPSHQGLXP�RI�5HIHUHQFHV�WR�WKH�
&RQFHSWV�DQG�,QVWLWXWLRQV�RI�0ăRUL�&XVWRPDU\�/DZ, a draft of which was 
made available to participants and which, it is anticipated, will be published 
formally soon after this record of the Symposium proceedings.

I. THREE “ULTIMATE LEGAL PRINCIPLES”

It was our world-famous jurist Sir John Salmond who observed in his classic 
work on Jurisprudence that:1

… there must be found in every legal system certain ultimate principles, from 
which all others are derived, but which are themselves self-existent. Before 
there can be any talk of legal sources, there must be already in existence some 
law which establishes them and gives them their authority.

Although there is nothing pre-ordained about this, our New Zealand legal 
V\VWHP��DV�FXUUHQWO\�XQGHUVWRRG��ZRXOG�VHHP�WR�UHTXLUH�WKH�WDEXODWLRQ�RI�WKUHH�
such “ultimate legal principles”:2

����$FWV�RI�3DUOLDPHQW�LQ�SURSHU�IRUP�DUH�D�VRXUFH�RI�ODZ�

1 Sir John Salmond Jurisprudence (7th ed, Sweet and Maxwell, London, 1924) at 169–170. 
$OWKRXJK�WKH�ZRUN�ZDV�ÀUVW�SXEOLVKHG�LQ�������WKH��WK�HGLWLRQ�ZDV�WKH�ODVW�SXEOLVKHG�XQGHU�
6DOPRQG·V�SHUVRQDO�FRQWURO�EHIRUH�KLV�GHDWK�LQ�WKH�VDPH�\HDU�DQG�LV�IRU�WKDW�UHDVRQ�SHUKDSV�WKH�
EHVW�H[SUHVVLRQ�RI�WKDW�DXWKRU·V�PDWXUH�DQG�FRQVLGHUHG�WKRXJKW��)RU�IXUWKHU�GLVFXVVLRQ��DQG�
SDUWLFXODUO\�RQ�6DOPRQG·V�DQWLFLSDWLRQ�RI�+DQV�.HOVHQ·V�ODWHU�FRQFHSW�RI�WKH�´JUXQGQRUPµ��
see Alex Frame Salmond: Southern Jurist (Victoria University Press, Wellington, 1995) at 
65-67 and footnote 58.

�� ,�KDYH�HOVHZKHUH�UDLVHG�D�TXHVWLRQ�ZKHWKHU�D�WLPH�PD\�FRPH�ZKHQ�LW�ZLOO�EH�LPSRVVLEOH�WR�
describe the functioning of the New Zealand legal order without adding a further “ultimate 
legal principle” concerning the Treaty of Waitangi. See Grey and Iwikau: A Journey into 
Custom (Victoria University Press, Wellington, 2002) at 69.
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�����WKH�FRPPRQ�FXVWRPDU\�ODZ�DV�GHFODUHG�E\�WKH�&RXUWV�LV�D�VRXUFH�RI�ODZ�

����LQ�WKH�HYHQW�RI�FRQÁLFW�EHWZHHQ�DQ�$FW�RI�3DUOLDPHQW�DQG�FRPPRQ�
customary law, the Act is recognised as prevailing.

It is the second principle which provides an indisputable point of entry for 
0ăRUL�FXVWRPDU\�ODZ�WR�RXU�OHJDO�V\VWHP��2EVHUYHUV�PLJKW�EH�IRUJLYHQ�IRU�
wondering why the guarantees in the Second Article of the Treaty of Waitangi 
are not a prior and preferable alternative point of entry, and may be puzzled to 
OHDUQ�WKDW��VR�ORQJ�DV�WKH������GHFLVLRQ�RI�WKH�3ULY\�&RXQFLO�LQ�7H�+HXKHX·V�
case is considered as correctly stating the law, our courts will not directly 
enforce the terms of the Treaty in the absence of statutory direction. In those 
circumstances, the domestic legal effect of the Treaty is subsumed under the 
ÀUVW�XOWLPDWH�OHJDO�SULQFLSOH�3

II. THE COMMON/CUSTOMARY LAW IS FOUND AND 
DECLARED BY THE COURTS

It is sometimes forgotten that there are only two kinds of law known to legal 
V\VWHPV�GHVFULEHG�VLJQLÀFDQWO\�DV�´FRPPRQ�ODZ�V\VWHPVµ��:H�PD\�UHO\�RQ�
Sir John Salmond again for a clear statement of the position:

It was long the received theory of English law that whatever was not the product 
of legislation had its source in custom. Law was either the written statute law, 
or the unwritten, common, or customary law. … /H[�HW�FRQVXHWXGR�$QJOLDH 
was the familiar title of our legal system. The common law and the common 
custom of the realm were synonymous expressions.4

The duty of our Judges to discover and declare our common/customary law 
LV�H[SOLFLWO\� UHFRJQLVHG� LQ� WKH�RDWK�RI�RIÀFH� WDNHQ�E\� WKHP�LQ�ZKLFK� WKH\�
undertake to: “well and truly serve Her Majesty according to law … [and to] 
do right to all manner of people after the laws and usages of New Zealand”.5

The importance and indigeneity of New Zealand common law has been further 
emphasised recently by both Parliament and the Courts. In 2003 Parliament 
VSHFLÀFDOO\�UHFRJQLVHG�DQG�GHFUHHG�WKDW�1HZ�=HDODQG·V�ÀQDO�FRXUW�RI�DSSHDO�

3 +RDQL�7H�+HXKHX�7XNLQR�Y�7KH�$RWHD�'LVWULFW�0DRUL�/DQG�%RDUG�>����@�1=/5������>����@�
$&������3&���)RU�DQ�H[WHQGHG�GLVFXVVLRQ�RI�7H�+HXKHX·V�FDVH�DQG�DQ�DUJXPHQW�WKDW�LW�VKRXOG�
not continue to be regarded as correctly stating New Zealand law, and that the Treaty should 
EH�DFFRUGHG�GLUHFW�OHJDO�HQIRUFHDELOLW\�LQ�RXU�FRXUWV��VHH�$OH[�)UDPH�´+RDQL�7H�+HXKHX·V�
Case in London 1940-41: An Explosive Story” (2006) 22 1HZ�=HDODQG�8QLYHUVLWLHV�/DZ�
Review 148.

4 Sir John Salmond, Jurisprudence, above n 1, 208.
5 Oaths and Declarations Act 1957, section 18. Emphasis added.
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would, in its work of discovering and declaring the common/customary law 
of New Zealand, consult “New Zealand conditions, history and traditions”. 
Section 3 of the Supreme Court Act 2003 declares the purpose of the Act to be:

�D�� WR�HVWDEOLVK�ZLWKLQ�1HZ�=HDODQG�D�QHZ�FRXUW�RI�ÀQDO�DSSHDO�FRPSULVLQJ�
New Zealand judges –

(i) to recognise that New Zealand is an independent nation with its own 
history and traditions��DQG

(ii) to enable important legal matters, including legal matters relating to 
the Treaty of Waitangi, to be resolved with an understanding of New 
Zealand conditions, history, and traditions… [Emphasis added.]

That point was further emphasised by the Chief Justice, Dame Sian Elias in 
Attorney-General v Ngati Apa, more popularly known as the “Foreshore and 
Seabed case”:6

But from the beginning the common law of New Zealand as applied in the 
&RXUWV�GLIIHUHG�IURP�WKH�FRPPRQ�ODZ�RI�(QJODQG�EHFDXVH�LW�UHÁHFWHG�ORFDO�
circumstances (p.652, para.17)

Any prerogative of the Crown as to property in foreshore or seabed as a matter 
of English common law in 1840 cannot apply in New Zealand if displaced by 
local circumstances. Maori custom and usage recognising property in foreshore 
and seabed lands displaces any English Crown Prerogative and is effective as a 
matter of New Zealand law unless such property interests have been lawfully 
extinguished. The existence and extent of any such customary property interest 
is determined by application of tikanga. (p.660, para 49)

III. THERE ARE FOUR REQUIREMENTS FOR CUSTOMARY LAW 
TO BE ACCEPTED AND DECLARED BY THE COURTS

Sir John Salmond once more provides the assistance needed to identify the 
IRXU�WHVWV�ZKLFK�PXVW�EH�VDWLVÀHG�IRU�FXVWRP�WR�RSHUDWH�DV�D�VRXUFH�RI�ODZ�
for our courts.

����´>$@�FXVWRP�PXVW�EH�UHDVRQDEOHµ�

����´>$@�FXVWRP�PXVW�QRW�EH�FRQWUDU\�WR�DQ�$FW�RI�3DUOLDPHQWµ�

6 Attorney-General v Ngati Apa [2003] 3 NZLR 577. This was not a new approach. A well-
known example, nearly a century earlier, is provided by Chief Justice Stout in Baldick and 
Others v Jackson (1910) 30 NZLR, 343.
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(3) The custom “must have been observed as of right. A merely voluntary 
practice, not conceived as based on any rule of right or obligation, does not 
DPRXQW�WR�D�OHJDO�FXVWRP�DQG�KDV�QR�OHJDO�RSHUDWLRQµ�

(4) “[C]ustom, to have the force of law, must be immemorial … custom was 
immemorial when its origin was so ancient that the beginning of it was beyond 
human memory…”.7

,I�PRUH�DQFLHQW�DXWKRULW\�EH�UHTXLUHG�IRU� WKH� WHVWV�� UHVRUW�PD\�EH�PDGH� WR�
the pithy statement, still in Law French, from the Case of Tanistry in 1608:8

Et issint briefement, custome est un reasonable act, iterated, multiplied & 
continued per le people, de temps dont memory ne court. (Translation: In 
brief, custom is a reasonable rule, followed consistently and continuously by 
the people from time immemorial.)

It will be seen that these tests preserve both the supremacy of Parliament as 
recognised in the third ultimate legal principle listed above, and, through the 
UHTXLUHPHQW�RI�´UHDVRQDEOHQHVVµ��WKH�PRUDO�LQWHJULW\�RI�WKH�OHJDO�V\VWHP�DV�
D�ZKROH��,�VKRXOG�SHUKDSV��KRZHYHU��VD\�D�OLWWOH�DERXW�WKH�UHTXLUHPHQWV�RI�
reasonableness and “immemoriality”.

)LUVW�DV�WR�´UHDVRQDEOHQHVVµ��$V�)ULW]�.HUQ�SRLQWHG�RXW�LQ�KLV�PDVWHUO\�VWXG\�
of conceptions of law in the Middle Ages:9

… long-usage does not prove a practice to be rightful. On the contrary. “A 
hundred years of wrong make not one hour of right,” and Eike of Repgow in 
the Sachsenspiegel, for example, emphasised that slavery, which originated in 
force and unjust power, and was a custom so ancient that “it is now held for 
law,” was only an “unlawful custom”. The existence of an unlawful or “evil” 
custom for so long a time shows that usage or age cannot make or reveal law.

The “good old law” clung to so tenaciously by our forbears had to be both old 
and good to be law, and it is this second test which has been entrusted to the 
MXGJHV�LQ�WKH�IRUP�RI�WKH�PRGHUQ�UHTXLUHPHQW�RI�´UHDVRQDEOHQHVVµ�

�� 7KH�DERYH�SDUDJUDSK�LV�D�GLJHVW�RI�6LU�-RKQ�6DOPRQG·V�H[SRVLWLRQ�DW�SDJHV���������RI�KLV�
Jurisprudence (7th ed, 1924). For a fuller account of the authority for, and application of, 
these tests, see Alex Frame Grey and Iwikau: A Journey into Custom, above n 2, Section 
9,,�¶5HYDOXLQJ�&XVWRP�DV�D�6RXUFH�RI�RXU�/DZ·��DW�������

8 Case of Tanistry����(QJ��5HS��������������TXRWHG�LQ�(.�%UD\EURRNH��´&XVWRP�DV�D�6RXUFH�
of English Law” (1951), 50 Michigan Law Review 71 at 73.

�� )ULW]�.HUQ�.LQJVKLS�DQG�/DZ�LQ�WKH�0LGGOH�$JHV, transl. SB Chrimes (Basil Blackwell, 
2[IRUG��������DW������7KH�ZRUN�ZDV�ÀUVW�SXEOLVKHG�LQ�*HUPDQ�LQ������DQG�ÀUVW�SXEOLVKHG�
LQ�(QJOLVK�WUDQVODWLRQ�LQ�������3RFRFN�UHFRPPHQGV�LWV�TXDOLW\�
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Secondly, Sir John Salmond is clear that the original meaning of “time 
immemorial” for the purpose of establishing custom as law was that the 
custom be “so ancient that the beginning of it was beyond human memory, 
so that no testimony was available as to a time when it did not exist”.10 But 
(QJOLVK�ODZ�VXEVWLWXWHG�́ OHJDO�PHPRU\µ�IRU�WKLV�KXPDQ�PHPRU\�DQG�À[HG�WKH�
year 1189 (the date of accession to the throne of Richard I (“Richard Coeur 
de Lion”) as the date at which memory ceased. There is no reason, however, 
IRU�DSSO\LQJ�WKLV�LGLRV\QFUDWLF�UXOH�RI�WKXPE�WR�0ăRUL�FXVWRPDU\�ODZ��ZKLFK�
must accordingly be considered under the original and more general meaning 
RI�LPPHPRULDOLW\�LGHQWLÀHG�E\�6LU�-RKQ�6DOPRQG�

$� VHFRQG� SRLQW� DERXW� WKH� LPPHPRULDOLW\� UHTXLUHPHQW� LV� WKDW� LV� GRHV� QRW�
SUHFOXGH�GHYHORSPHQW�DQG�PRGLÀFDWLRQ�RI�FXVWRP��7KLV�G\QDPLF�DVSHFW�RI�
customary law has been well recognised by the common law courts, as is 
VKRZQ�ZLWK�UHVSHFW�WR�0ăRUL�FXVWRP�FRQFHUQLQJ�DGRSWLRQ�E\�WKH�3ULY\�&RXQFLO�
in Hineiti Rirerire Arani v Public Trustee in 1919, where Lord Phillimore 
said:11

It is … abundantly clear that Native custom, and especially the Native custom 
RI�DGRSWLRQ�«�LV�QRW�D�À[HG�WKLQJ��,W�LV�EDVHG�XSRQ�WKH�ROG�FXVWRP�DV�LW�H[LVWHG�
before the arrival of Europeans, but it has developed, and become adapted to 
the changed circumstances of the Maori race to-day.

7KH�1HZ�=HDODQG�ERUQ�SROLWLFDO�SKLORVRSKHU�-*$�3RFRFN�ÀUVW�SXEOLVKHG�KLV�
work on “The Ancient Constitution and the Feudal Law” in 1957, and reissued 
it in 1987 with a “Retrospect”.12 Its central method derived from the realisation 
that the thoughts and actions of ancient times could only be understood if 
the world in which they occurred were “resurrected” and described in detail. 
Pocock saw the paradox presented by these two sides of customary law – its 
constant adaptation and its timelessness. His resolution for the paradox was to 
TXRWH�+DOH·V�ROG�DUJXPHQW�RI�D�VKLS�WRWDOO\�UHSODFHG�LQ�PDWHULDOV�RYHU�LWV�OLIH�
still being the same ship: “If the law can remain the same when the whole of 
its content has been altered, it must be the continuity of the process of law-
making which counts.”13

10 Salmond, above n 1, at 220.
11 Hineiti Rirerire Arani v Public Trustee NZPCC 1840-1932. See also the interesting statement 

by Lord Phillimore that “the maories as a race may have some internal power of self-
government enabling the tribe or tribes by common consent to modify their customs…”. 
For further discussion see Grey and Iwikau, above n 2, at 72.

12 JGA Pocock 7KH�$QFLHQW�&RQVWLWXWLRQ�DQG� WKH�)HXGDO�/DZ��5HLVVXH�ZLWK�D�5HWURVSHFW 
(Cambridge University Press, Cambridge, 1987).

13 Ibid, at 176.
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IV. A DEFINITION OF CUSTOMARY LAW FOR 7(�0Ă7Ă381(1*$

7H�0ăWăKDXDULNL�,QVWLWXWH�UHVHDUFKHUV��XQGHU�WKH�JXLGDQFH�RI�-XGJH�0LFKDHO�
Brown, the late Dr Tui Adams, and a very distinguished Advisory Panel. have 
JUDSSOHG�IURP�WKH�EHJLQQLQJ�ZLWK�WKH�IRUPXODWLRQ�RI�D�GHÀQLWLRQ�RI�́ FXVWRPDU\�
law” which did not exclude norms which were “spiritually sanctioned” rather 
than directly physically enforced by the group or tribe. The Editorial Board 
of 7H�0ăWăSXQHQJD�ÀQDOO\�VHWWOHG�RQ�WKH�IROORZLQJ�14

A social norm is legal if its neglect or infraction is regularly met, in threat 
or in fact, by the application of force or the construction of serious social 
disadvantage by an individual, group, or agency possessing the socially 
recognised privilege of so acting.

,W�PD\�EH�XVHIXO�LI�,�VNHWFK�WKH�SURFHVV�E\�ZKLFK�WKDW�GHÀQLWLRQ�WRRN�VKDSH��
7KH�(GLWRULDO�%RDUG�EHJDQ�ZLWK�+RHEHO·V�KHOSIXO�SURSRVDO�WKDW�15

a social norm is legal if its neglect or infraction is regularly met, in threat or in 
fact, by the application of physical force by an individual or group possessing 
the socially recognised privilege of so acting.

%XW�HYHQ�+RHEHO·V�GHÀQLWLRQ��ZKLOH�GLVSOD\LQJ�D�FRPPHQGDEOH�GHSDUWXUH�IURP�
the tendency of mainstream 19th-century Western jurisprudence to insist on 
“commands” and “sovereignty” before conferring the status of “law”, still 
FOXQJ�WR�´SK\VLFDO�IRUFHµ�DV�WKH�KDOOPDUN�DQG�VLQH�TXD�QRQ��:KDW�WKHQ�RI�D�
norm the breach of which was believed by both the offender and the social 
JURXS�WR�OHDG�RQ�WR�´VXSHUQDWXUDOµ�SXQLVKPHQW"�+RHEHO·V�GHÀQLWLRQ�ZRXOG�
GHQ\�LW�OHJDO�VWDWXV��7KH�%RDUG�SRQGHUHG�/RQ�)XOOHU·V�TXHVWLRQ�16

Just what is meant by force when it is taken as the identifying mark of law? 
,I�LQ�D�WKHRFUDWLF�VRFLHW\�WKH�WKUHDW�RI�KHOO�ÀUH�VXIÀFHV�WR�VHFXUH�REHGLHQFH�WR�
its law, is this “a threat of force”?

7KH�%RDUG�FRQVLGHUHG�WKDW�DGGLQJ�WKH�FRQVHTXHQFH�RI�´WKH�FRQVWUXFWLRQ�RI�
VHULRXV�VRFLDO�GLVDGYDQWDJHµ�PLJKW�EURDGHQ�WKH�GHÀQLWLRQ�VR�DV� WR�FDSWXUH�
WKDW�FLUFXPVWDQFH��DV�LW�FRQVLGHUHG�ZDV�QHFHVVDU\�WR�IXOO\�UHSUHVHQW�WKH�0ăRUL�
legal order.

14 7H�0ăWăSXQHQJD��$�&RPSHQGLXP�RI�5HIHUHQFHV�WR�WKH�&RQFHSWV�DQG�,QVWLWXWLRQV�RI�0ăRUL�
&XVWRPDU\�/DZ, Introduction.

15 E Adamson Hoebel 7KH�/DZ�RI�3ULPLWLYH�0DQ��$�6WXG\�RI�&RPSDUDWLYH�/HJDO�'\QDPLFV 
(Harvard University Press, Cambridge, Massachusetts, 1954) at 28.

16 Lon Fuller 7KH�0RUDOLW\�RI�/DZ� �<DOH�8QLYHUVLW\�3UHVV��1HZ�+DYHQ��&RQQHFWLFXW��ÀUVW�
published in 1964, revised ed 1969) at 109.
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V. THE IMPOSSIBILITY OF RANKING CUSTOMARY CONCEPTS AND 
INSTITUTIONS ON A “PRIMITIVE/SOPHISTICATED” SCALE

My friend and colleague Paul Meredith and I have pointed out that use of a 
supposed “primitive/sophisticated” scale for customary legal concepts and 
institutions is inappropriate because a particular set of criteria is necessarily 
chosen by which to measure “sophistication”:17

Other criteria could be proposed which might produce different orderings. 
For example, if social cohesion were taken as the measure, or economic 
cost, then legal systems might be placed at different positions on the scale. 
Systems in which law consisted of technical legal signals administered by 
expensive specialist groups of judges, lawyers, and policemen might be seen as 
“primitive” when compared to “sophisticated” systems capable of functioning 
effectively without either.

I have tried to provide an example to illustrate the futility of attributing 
´SULPLWLYLW\µ�DQG�´VRSKLVWLFDWLRQµ�LQ�DQ�DFFRXQW�RI�0ăRUL�FXVWRPDU\�OHJDO�
principles encountered by Governor Grey and his party on their journey 
RYHUODQG�WR�7DXSĿ�ZLWK�,ZLNDX�7H�+HX�+HX�LQ�WKH�VXPPHU�RI�����²������,Q�
GLVFXVVLQJ�WKH�0ăRUL�WKHRU\�RI�REOLJDWLRQ�LQ�UHODWLRQ�WR�taonga, founded on the 
active and personal role of hau, it was concluded that: “This system need no 
policemen, courts, or bailiffs, since the taonga themselves serve as enforcers.”18

A modern Minister of Justice – and his or her colleague in charge of the Treasury 
– might be very interested in such a system! Far from appearing “primitive”, 
such a system might on examination prove to be very “sophisticated”. As 
proposed earlier, all would depend on the criteria adopted.

9,�� 7+(�62�&$//('�,668(�2)�´*(18,1(µ�9(5686�´6385,286µ�&86720��
AND THE GENERAL CHARGE THAT CUSTOM IS MADE UP TO SUIT

&XVWRPDU\�ODZ�KDV�LWV�FULWLFV��6RPH�OHJLVODWRUV��LQFOLQHG�WRZDUGV�FRGLÀFDWLRQ�RI�
law, tend to regard customary law as a perplexing and complicating intrusion 
upon the clear geometry of their architectural plans, and are happy to take 

17 Alex Frame and Paul Meredith “Performance and Maori Customary Legal Process”, 114 
Journal of the Polynesian Society 135, at 139.

18 Grey and Iwikau, above n 2, 59-61.
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every opportunity to sweep it away.19 Some judges, perhaps forgetting the 
origins of the common law in custom, have come to see that body of law as 
judge-made, rather than as judge-found. Some jurists and commentators have 
expressed suspicions that customary law is simply “made up” by claimants 
with axes to grind or interests to pursue. This last matter is discussed in the 
Introduction to 7H�0ăWăSXQHQJD, where the authors state that:

The business of argument based on customary law – and for that matter on 
written codes – is to present an outcome which is faithful to what are urged to 
be the fundamental values of the society. Of course that will involve appeals 
to a “Golden Age”, and of course there will be attempts to “edit”.20 On the 
other hand, the business of adjudicators, scholars, and the collective memory 
of society (however that may be stored, whether in venerable tomes or in 
traditional genealogies and song) is to identify and denounce fabrications or 
IDOVH�SOHDGLQJV��ZLWKRXW�VWLÁLQJ�WKH�QHFHVVDU\�G\QDPLVP�RI�FXVWRPDU\�ODZ�

So the answer to the detractors and critics of customary law is twofold. First, 
WKDW�RXU�FRQVWLWXWLRQDO�DUUDQJHPHQWV�UHTXLUH�FRXUWV�WR�VHHN�DQG�GHFODUH�LW�LQ�
DFFRUGDQFH�ZLWK�ZHOO�XQGHUVWRRG�DQG�FRKHUHQW�WHVWV�DOORZLQJ�DQG�UHTXLULQJ�
the sifting out of false or doubtful claims and permitting the abandonment 
of “unreasonable” custom, such as norms or practices contrary to modern 
human rights norms. Secondly, that the value of customary law lies in its 
balancing of the well-accepted “top-down” law-creating powers of a legitimate 
legislature with the “bottom-up” recording and development of customary 
law. We do not reject the undoubted utility of rational law making, but seek 
to balance its value against the danger that legal “architects” may lose touch 

19 I have elsewhere contrasted this “architectural” approach to law making, which aims 
at clearing the legal deck ready for the grand new vision of the law-maker, with a more 
“archaeological” approach aimed at uncovering the historical concepts and values of 
WKH� VRFLHW\� FRQFHUQHG��6HH� ´0DNLQJ�&RQVWLWXWLRQV� LQ� WKH�6RXWK�3DFLÀF��$UFKLWHFWV� DQG�
Excavators” in David Carter and Matthew Palmer (eds) 5ROHV�DQG�3HUVSHFWLYHV�LQ�WKH�/DZ��
Essays in Honour of Sir Ivor Richardson (Victoria University Press, Wellington, 2002) 277.

20 If an example be demanded from the early colonisation period in New Zealand, see FD 
)HQWRQ·V�´7KH�/DZV�RI�(QJODQG�&RPSLOHG�DQG�7UDQVODWHG� LQWR� WKH�0ăRUL�/DQJXDJH�E\�
direction of His Excellency Colonel Thomas Gore Browne, C.B., Governor of New Zealand” 
(Auckland, 1858). In that work, which attempted to summarise the origins and content of 
(QJOLVK�ODZ��0ăRUL�ZHUH�WROG�WKDW�
$�ZLVH�DQG�JHQHURXV�SHRSOH��WKH�(QJOLVK��KDYH�VHWWOHG�LQ�KLV�ODQG��DQG�WKLV�SHRSOH�DUH�
willing to teach him, and to guide him in the well-made road which themselves have 
WUDYHOOHG�IRU�VR�PDQ\�JHQHUDWLRQV��WKDW�LV�the path of the perfected law – in the path 
E\�ZKLFK�WKHPVHOYHV�KDYH�DWWDLQHG�WR�DOO�WKH�JRRG�WKLQJV�ZKLFK�WKH\�QRZ�SRVVHVV��
ZLVGRP��SURVSHULW\��TXLHWQHVV��SHDFH��ZHDOWK��SRZHU��JORU\��DQG�DOO�RWKHU�JRRG�WKLQJV�
which the Pakeha possesses… (p. ii)

 Few jurists, or citizens, would have described the state of English law in the mid-19th 
century as “perfected”.
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with that reservoir of support and determination in the hearts of the people 
without which law becomes an alien imposition, to be abandoned as soon as 
circumstances permit.
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I. INTRODUCTION

The work of 7H�0ăWăSXQHQJD was always envisaged to be shared with a wider 
audience. As stated by Dr Alex Frame, a member of the editorial Board of 
7H�0ăWăSXQHQJD:1

It is envisaged that the “end users” of 7H�0ăWăSXQHQJD will be members of 
0ăRUL�FRPPXQLWLHV��VWXGHQWV�DW�DOO�OHYHOV�ZLWKLQ�1HZ�=HDODQG��*RYHUQPHQW�
DW�PDQ\�OHYHOV�RI�SROLF\�DQG�GHFLVLRQ�PDNLQJ��DQG�MXGLFLDO�RIÀFHUV�DFURVV�WKH�
range of Courts and Tribunals. It is also envisaged that the compilation will 
EH�RI� LQWHUHVW� WR� LQWHUQDWLRQDO� VFKRODUV� VHHNLQJ� DQ�XQGHUVWDQGLQJ�RI�0ăRUL�
Customary law.

This chapter explores some of the options to achieve delivery of Te 
0ăWăSXQHQJD� WR� WKHVH� HQG� XVHUV� DQG� EULHÁ\� LGHQWLÀHV� VRPH� LVVXHV� WR� EH�
considered. 7H�0ăWăSXQHQJD has had a long gestation and has been the topic 
of discussion in some form or other at nearly every Advisory Panel meeting of 
WKH�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH��0DQ\�RI�WKRVH�GLVFXVVLRQV�FHQWUHG�RQ�
the people who were going to use the material and how it was to be delivered.

A. Publicly available

All of the source material on which 7H�0ăWăSXQHQJD draws is publicly 
available, and it is presented in a manner where any potential user can go 
directly to the sources and draw their own conclusions. In many ways it is 
VWXG\�UHIHUHQFH�DQG�LV�QRW�EHLQJ�KHOG�XS�DV�WKH�GHÀQLWLYH�VRXUFH�EXW�UDWKHU�
a starting point for discussion and dialogue, which was indeed one of the 
IRXQGLQJ�SULQFLSOHV�RI�7H�0ăWăKDXDULNL�2 The researchers were mindful of 

1 Alex Frame and Paul Meredith “Performing Law: Hakari and Muru” in 7H�0ăWăSXQHQJD��$�
FRPSHQGLXP�RI�5HIHUHQFHV�WR�&RQFHSWV�RI�0ăRUL�&XVWRPDU\�/DZ�7H�0ăWăKDXDULNL�,QVWLWXWH�
2FFDVLRQDO�3DSHU�VHULHV��1XPEHU����7H�0ăWăKDXDULNL�,QVWLWXWH��+DPLOWRQ�����������DW����

2 See Rachel Parr 7H�0ăWăKDXDULNL�0HWKRGRORJ\��7KH�&UHDWLYH�5HODWLRQVKLS�)UDPHZRUN 
7H�0ăWăKDXDULNL�,QVWLWXWH�2FFDVLRQDO�3DSHU�VHULHV��1XPEHU����7H�0ăWăKDXDULNL�,QVWLWXWH��
Hamilton, 2002).
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tension between Western concepts of public domain knowledge3 and the 
NDLWLDNL�LQWHUHVW�LQ�UHVSHFW�RI�WDRQJD�ZRUNV�DQG�PăWDXUDQJD�0ăRUL�4To negotiate 
this tension all research was undertaken by a bicultural and bilingual team,5 
applying the “Creative Relationship Framework” as outlined by Rachel Parr 
in 7H�0ăWăKDXDULNL�0HWKRGRORJ\��7KH�&UHDWLYH�5HODWLRQVKLS�)UDPHZRUN.6 
7KH�PDWHULDO�ZDV� FRQWLQXDOO\� ¶WHVWHG·� WKURXJK�7H�0ăWăKDXDULNL·V� DGYLVRU\�
SDQHO�PHHWLQJV�DQG�WKH�,QVWLWXWH·V�3ŗ�:ăQDQJD�SURJUDPPH�RI�FRQVXOWDWLRQV�
DQG�GLVFXVVLRQV�ZLWK�VHQLRU�0ăRUL�OHDGHUV�DQG�VFKRODUV�7

B. Copyright

As the then Foundation for Research, Science and Technology (FRST) funding 
VXSSRUWHG�7H�0ăWăKDXDULNL� IRU�PRUH� WKDQ����\HDUV�� WKH� HGLWRULDO� ERDUG�RI�
7H�0ăWăSXQHQJD considered what was to become of the work beyond the 
FRST funding.8 An agreement between the editorial board of Dr Alex Frame, 
3URIHVVRU�5LFKDUG�%HQWRQ�DQG�3DXO�0HUHGLWK��7H�0ăWăKDXDULNL�,QVWLWXWH�DQG�
the University of Waikato was entered into. The agreement in short states that 
any intellectual property rights which may reside in “the concept, scheme, 
arrangement, or accompanying explanations in the work shall reside with the 
Institute so long as it subsists and thereafter in the University”. On assignment 
of such rights the editorial board will retain right of attribution.9 Therefore, 
DOWKRXJK�7H�0ăWăKDXDULNL�,QVWLWXWH�QR�ORQJHU�KDV�D�SK\VLFDO�H[LVWHQFH��WKHUH�
is ongoing wairua to see 7H�0ăWăSXQHQJD disseminated to contribute to 
´GHYHORSPHQW�LQ�$RWHDURD�1HZ�=HDODQG�RI�D�¶FRPPRQ�ODZ·�ZKLFK�UHÁHFWV�WKH�
concepts and values of both our major founding cultures”.10 The spirit of the 
aforementioned allocation of rights is that the work will be publicly available 
to as wide an audience as possible.

3 For a general discussion on public domain see Rosemary Coombe “Fear, Hope, and 
Longing for the Future of Authorship and a Revitalized Public Domain in Global Regimes 
of Intellectual Property” (2002) 52 DePaul L Rev 1171.

4 .R�$RWHDURD�WďQHL��D�UHSRUW�LQWR�FODLPV�FRQFHUQLQJ�1HZ�=HDODQG�ODZ�DQG�SROLF\�DIIHFWLQJ�
0ăRUL�FXOWXUH�DQG�LGHQWLW\�Wai 262 (Waitangi Tribunal, Wellington, 2011) at 38.

5 Paul Meredith and Rachel Parr &ROODERUDWLYH�&URVV�&XOWXUDO��5HVHDUFK� IRU� /DZ�DQG�
Institutions for Aotearoa/New Zealand: A Summary Paper�7H�0ăWăKDXDULNL� ,QVWLWXWH�
2FFDVLRQDO�3DSHU�VHULHV��1XPEHU����7H�0ăWăKDXDULNL�,QVWLWXWH��+DPLOWRQ��������

6 Parr 7H�0ăWăKDXDULNL�0HWKRGRORJ\��7KH�&UHDWLYH�5HODWLRQVKLS�)UDPHZRUN, above n 2.
�� )RU� IXUWKHU� GLVFXVVLRQ� RI� 3ŗ�:ăQDQJD� VHH�1HQD�%HQWRQ� ´7RZDUGV� D�0RUH� ,QFOXVLYH�

-XULVSUXGHQFH�IRU�$RWHDURD��7H�3ŗ�:ăQDQJD�����²����µ�LQ�5LFKDUG�%HQWRQ��HG��Conversing 
with the Ancestors �7H�0ăWăKDXDULNL�,QVWLWXWH��+DPLOWRQ��������

8 On 1 February 2011 the Foundation for Research, Science and Technology and the Ministry 
for Research, Science and Technology merged into the new Ministry of Science and 
Innovation (MSI). See www.frst.govt.nz/ for further details.

9 In line with part 4 of the Copyright Act 1994.
10 Frame and Meredith “Performing Law: Hakari and Muru” above n 1, at 49.
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C. Methods of dealing with corrections, additions and deletions

In the spirit of creating that discussion and dialogue already mentioned it 
would be ideal for a work such as 7H�0ăWăSXQHQJD to be able to respond to that 
discussion. The work should be viewed as a living document, which will grow 
and evolve over time, and this was always the vision for 7H�0ăWăSXQHQJD. Any 
SURMHFW�WKDW�GHDOV�ZLWK�SHRSOH·V�SUDFWLFHV�ZLOO�EH�RSHQ�WR�TXHVWLRQ�UHJDUGLQJ�
both the choice of material and the interpretations of (albeit contemporary) 
third parties. There is also a probability or perhaps certainty that further 
material will turn up which will add to, alter the nuance of or contradict 
material in 7H�0ăWăSXQHQJD.11 This is especially true when knowledge is 
derived from an oral culture. In an oral culture abstract knowledge, such as 
concepts of justice and social order, are contained in a pre-existing network of 
knowledge, interconnected in extraordinarily complex and non-linear ways. 
&RQVHTXHQWO\��D�SUDFWLWLRQHU�RI�0ăRUL�FXVWRPDU\� ODZ�FRXOG�KDYH�DVVXPHG�
that the audience would have the framework of knowledge that sits behind 
the practice.12 Therefore, ideally any delivery system for 7H�0ăWăSXQHQJD 
would be able to deal with and respond to this legitimate feedback. A further 
point to note is that there can be no assumption of prior understanding of the 
supporting pillars of a customary practice for 7H�0ăWăSXQHQJD. Indeed, part of 
the aim of 7H�0ăWăSXQHQJD is to create the foundational basis in order to assist 
LQ�WKH�XQGHUVWDQGLQJ�RI�FRQWHPSRUDU\�H[SUHVVLRQV�RI�0ăRUL�FXVWRPDU\�ODZ�

II. 7(�0Ă7Ă381(1*$�²�620(�'(/,9(5<�237,216

7KHUH�DUH�D�QXPEHU�RI�SXEOLVKLQJ�RSWLRQV�DYDLODEOH��GLVVHPLQDWLRQ�QR�ORQJHU�
relies on just hard-copy books. Each publication option presents issues and 
EHQHÀWV�DQG�WKHVH�VKRXOG�EH�FRQVLGHUHG�LQ�OLJKW�RI�WKH�DLPV�RI�7H�0ăWăSXQHQJD 
to facilitate dialogue and understanding, and it may well be that a combination 
of delivery methods best meets these aims.

11 For an example of contested knowledge see in the area of biodiversity Arturo Escobar 
´:KRVH�.QRZOHGJH��:KRVH�QDWXUH"�%LRGLYHUVLW\��&RQVHUYDWLRQ��DQG�WKH�3ROLWLFDO�(FRORJ\�
of Social Movements” (1998) 5 Journal of Political Ecology 53.

12� 'RXJ� %UHQW� ´2UDO� .QRZOHGJH�� 7\SRJUDSKLF� .QRZOHGJH�� (OHFWURQLF� .QRZOHGJH��
Speculations on History of Ownership” (1991) 1(3) Ejournal <www.ucalgary.ca/ejournal/
archive/rachel/v1n3/article.html>.
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A. Hard copy

To publish in the form of a hard-copy book does have a certain amount of 
prestige and status. A hard copy makes citation straightforward and would 
facilitate its use in court and other legal situations.13 A hard copy also has an 
DHVWKHWLF�WKDW�LV�GLIÀFXOW�WR�UHSURGXFH�LQ�WKH�RWKHU�IRUPV�RI�SXEOLFDWLRQ��DQG�
recent research shows a hard copy is more likely to be shared and discussed 
than other digital forms.14 In some ways a hard-copy book encapsulates 
the knowledge in familiar form that is easy to have on a bookshelf in the 
RIÀFH�� OLEUDU\� RU� FODVVURRP��2QFH� D� ERRN�KDV� D� SXEOLVKHU�� LW� LV� UHODWLYHO\�
VWUDLJKWIRUZDUG�WR�GLVWULEXWH�DQG�UHFRYHU�FRVWV�DQG�SURÀWV��SUHVXPLQJ�LW�VHOOV���
A book is also easy for libraries to purchase, being a one-off cost.

7KH�GLIÀFXOW\�ZLWK�D�KDUG�FRS\�ERRN� LV� WKDW� LW�ZLOO�EH�D� ODUJH�SXEOLFDWLRQ�
with many colour plates and is therefore relatively expensive to print. This, 
combined with the small print run (in a global sense), means that the cost 
of such a hard-copy publication would be outside the reach of many in 
WKH�FRPPXQLW\�DQG�HYHQ�RI�VRPH�VPDOO� ODZ�ÀUPV�15 With a hard copy the 
material is static and can only respond to its audience and updates through 
the expensive republication of successive editions. Although a loose-leaf 
publication overcomes the necessity of republication in it entirety, it is best 
suited to materials that are updated on a regular cycle and does increase both 
the initial price and has ongoing subscription costs.

B. Digitisation

If 7H�0ăWăSXQHQJD is digitised and access is delivered online, 7H�0ăWăSXQHQJD 
would contribute to the rapidly increasing process of digitisation as a means 
of preservation and/or improving access and knowledge of cultural heritage 
collections.16 While the source material used in 7H�0ăWăSXQHQJD is publically 
available, not all of it is digitally available and therefore digitisation would 

13 Although the use of digital legal materials is increasing and becoming widely accepted in our 
courts and for legal research, much of this is digital copies of existing hard-copy material. 
See, for example, the online resources/databases of LexisNexis <www.lexisnexis.co.nz/>, 
Brookers <www.thomsonreuters.co.nz> and Westlaw <www.westlawinternational.com/>.

14 Steven Chen and Neil Granitz “Adoption, Rejection, or Convergence: Consumer Attitudes 
WRZDUG�%RRN�'LJLWL]DWLRQµ��������-XO\��-�%XV�5HV�

15 See Nick Holmes “Legal Publishing at the Crossroads” (2009) 9 /HJDO� ,QIRUPDWLRQ�
Management, 172 at 173 for a general discussion about the rising costs of legal publishing 
DQG�LQFUHDVLQJO\�WKH�FRVW�EHLQJ�SURKLELWLYH�IRU�VPDOO�ODZ�ÀUPV�ZDQWLQJ�WR�SXUFKDVH�WKHVH�
titles.

16� .LUVWHQ�)UDQFLV�DQG�&KHUQ�/LHZ�´'LJLWLVHG�,QGLJHQRXV�.QRZOHGJH�LQ�&XOWXUDO�+HULWDJH�
Organisations in Australia and New Zealand: An Examination of Policy and Protocols” 
(2010) 46(1) Proceedings of the American Society for Information Science and Technology 
<http://onlinelibrary.wiley.com/doi/10.1002/meet.2009.145046025/pdf>.
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VLJQLÀFDQWO\�DOWHU�WKH�DFFHVVLELOLW\�WR�VRPH�RI�LWV�VRXUFH�PDWHULDO��$�IXUWKHU�
consideration is that what is public domain for one culture may be sacred or 
restricted for another.

As Francis and Liew point out:17

The digitisation of Indigenous cultural information presents an interesting 
dichotomy of cross-cultural relationships between an ideology from a liberal 
Western ideology which developed from the 19th century, and an Indigenous 
SRLQW�RI�YLHZ��WKLV�LQWHUVHFWLRQ�KDV�EHHQ�FDOOHG�E\�D�OHDGLQJ�UHVHDUFKHU�LQ�WKH�
ÀHOG��0DUWLQ�1DNDWD��DV�WKH�´FXOWXUDO�LQWHUIDFHµ�

While this cultural interface does present opportunities for preservation, 
dissemination and understanding of knowledge and history for both indigenous 
and non-indigenous peoples, we need to be mindful of the words of the Joint 
Statement from the Indigenous World Association and Indigenous Media 
Network of the UN Commission on Human Rights in 2005:18

Our collective traditional knowledge is the very foundation of our cultures. It 
is indivisible from our identities and our laws, institutions, value systems and 
cosmo visions.19 It derives and develops from our daily interaction with our 
ancestral territories. Thus, the protection, preservation and development of 
our knowledge cannot be separated from our right to maintain and strengthen 
our distinctive spiritual and material relationship with our lands, territories, 
inland waters and coastal seas.20

Indigenous cultures provide for rules and regulations on communicating, 
sharing, using and applying traditional knowledge. These rules and regulations 
are cultural obligations we have to comply with and are part of our own 
customary laws. Our distinctive spiritual and material relationship with 
our ancestral territories and their environments contains similar duties and 
responsibilities that we need to attend to when using plants, animals or other 
living beings for our own needs.

17 Ibid.
18 Joint Statement from the Indigenous World Association and Indigenous Media Network 

“Review of Developments Pertaining to the Promotion and Protection of the Rights of 
Indigenous Peoples, including their Human Rights and Fundamental Freedoms: Principal 
theme: “Indigenous peoples and the international and domestic protection of traditional 
knowledge” E/CN.4/Sub.2/AC.4/2005/CRP.3 (2005).

19 See: Statement of the International Indigenous Forum on Biodiversity at the Ad Hoc Open-
(QGHG�:RUNLQJ�*URXS�RQ�$FFHVV�DQG�%HQHÀW�6KDULQJ��%RQQ��*HUPDQ\����²���2FWREHU�
2001) para. 6.

20� 6HH� DOVR��7KH�.LPEHUO\�'HFODUDWLRQ�� ,QWHUQDWLRQDO� ,QGLJHQRXV� 3HRSOHV� 6XPPLW� RQ�
6XVWDLQDEOH�'HYHORSPHQW� �.KRL�6DQ�7HUULWRU\��.LPEHUOH\��6RXWK�$IULFD�� ��²���$XJXVW�
2002) para. 3.
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Also, future generations are strong rights-holders in our cultures and our 
UHVSRQVLELOLW\� IRU� WKHLU� ULJKWV� DQG�ZHOO�EHLQJ� UHTXLUHV� XV� WR�PHHW� VSHFLÀF�
obligations on their behalf.

Our cultural obligations towards communicating, sharing, disseminating, using 
and applying our knowledge should be legally recognized and respected by 
the non-Indigenous actors of the Information Society.

While the compilers of 7H�0ăWăSXQHQJD were aware of this sentiment in the 
production of the material, it is also hoped that 7H�0ăWăSXQHQJD will contribute 
to understanding and recognition of customary law within the legal arena.

All forms of digitisation carry the risk that the material will be copied and 
even if copy protection methodologies are implemented these are likely to 
be able to be circumvented within a relatively short period.21 However, this 
point should not be overstated as even with hard-copy publication all illicit 
copying cannot be successfully restricted, especially in light of most scanners 
being able to scan direct to pdf format ready for digital delivery.

For most digital delivery systems the end user does not own or possess 
the material but rather has access to the material.22 It is the point of access 
which provides opportunities for cost recovery, either as pay per view or a 
subscription model.23 Digitisation can occur with a number of technologies.

1. Compact disc

A compact disc (CD) is in many ways like a book in digital form. Unlike a 
ERRN��D�&'�ZRXOG�UHTXLUH�DFFHVV�WR�D�FRPSXWHU�EXW�QRW�QHFHVVDULO\�WKH�LQWHUQHW��
The production of a data CD is relatively cheap, although in practice a CD of 
printed material is as expensive as, or even more expensive than, hard-copy 
printed material because of pre-production costs. A CD can easily be created 
in a manner which provides hyperlinks throughout the material connecting 
related terms, allowing a reader to instantly navigate to associated material. 
$�&'�FRXOG�DOVR�EH�OLQNHG�WR�H[WHUQDO�VLWHV�DQG�RQOLQH�PDWHULDO��IRU�H[DPSOH��

21 Casey Chisick and Mark Perry “Copyright and Anti-Circumvention: Growing Pains in a 
Digital Millennium” (9 June 2000) NZIPJ 261 at 262.

22 This is not the case for CD delivery which in this respect is more like a hard-copy book but 
may also be covered by a licence.

23 Viktors Berstis and Maria Himmel (2001) “Royalty Collection Method and System for use 
of Copyrighted Digital Material on the Internet” United States patent US 6,282,653 B.
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direct links to some of the sources.24 This type of hyperlinked navigation 
encourages deeper understanding of the material and exploration beyond 
the linear.25

However, like a hard-copy book the material is static and like books can only 
respond to its audience through a new edition.26 A CD is cheaper and faster 
WR�SURGXFH�EXW�VWLOO�UHTXLUHV�GLVWULEXWLRQ�WR�VXEVFULEHUV�

2��:HESDJH�²�VWDWLF

Material could be hosted on a static (non-interactive) website. If access to the 
material is to be free, once set up a website like this can be left with very little 
management. In many ways this is very similar to the CD and can provide 
hyperlinks inside the document in order to follow links and connections, 
as well as links to outside sources. This type of archiving of the material 
could be hosted on our own website (www.lianz.waikato.ac.nz) or by some 
third party such as the University of Waikato Research Commons (http://
researchcommons.waikato.ac.nz/).

:KHQ�D�QHZ�HGLWLRQ�LV�UHDG\�LW�FRXOG�EH�TXLFNO\�DQG�HDVLO\�XSGDWHG��+RZHYHU��
unlike the CD and hard copy, by using a static website the material could be 
incrementally updated. That is, one section or entry could be updated at a time.

Even with a relatively static website, there are ongoing costs involved with 
hosting and maintaining the site. Therefore, it is necessary to have a continuing 
commitment to the publication from an institution or publisher.

3. :HESDJH�²�LQWHUDFWLYH

A model which is becoming more prevalent on the internet for dissemination 
of material is the interactive website. The interactivity can be at the level 
of the material with a higher level of linkages within and external to the 
material such as the National Library Digital Collections (www.natlib.govt.
nz/collections/digital-collections) and the Encyclopedia of New Zealand 
(www.teara.govt.nz/en).

24 For example, a link could be made to the Maori Newspapers <www.nzdl.org/cgi-bin/librar
y?a=p&p=about&c=niupepa&l=mi&nw=utf-8> allowing users to instantly refer to sources 
where they have an active internet connection.

25 Isabelle De Ridder “Visible and Invisible Links” (2002) 6(1) /DQJXDJH�/HDUQLQJ�DQG�
Technology 123.

26 It is true that some publications such as Encyclopaedia Britannica and World Book use 
online updates to update the original material.
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Alternatively, the interactivity can be between the material/institute/university/
publisher and the audience, where the audience or end users can comment and 
HYHQ�SHUKDSV�FRQWULEXWH�WR�WKH�FRQWHQW��7KLV�RSWLRQ�GRHV�UHTXLUH�D�IXUWKHU�OHYHO�
of commitment, because no matter what the level of public involvement there 
LV�D�UHTXLUHPHQW�RI�VRPH�VRUW�RI�PRGHUDWLRQ�WR�DYRLG�SRVVLEOH�OLDELOLW\�DULVLQJ�
from comments posted by what can be anonymous contributors.

The amount of public participation can range from:

�� VLPSO\�VXSSO\LQJ�DQ�HPDLO�DGGUHVV�IRU�FRPPHQWV�VXFK�DV�ZH�GR�RQ�WKH�7H�
0ăWăKDXDULNL�VLWH��ZZZ�OLDQ]�ZDLNDWR�DF�Q]��

�� D� 4	$� SDJH� VXFK� DV� &KLFDJR�0DQXDO� RI� 6W\OH� 2QOLQH� �ZZZ�
FKLFDJRPDQXDORIVW\OH�RUJ�&06B)$4�QHZ�QHZBTXHVWLRQV���KWPO��

�� RQOLQH�IRUXPV�DQG�GLVFXVVLRQV�VXFK�DV�WKH�7UDGLWLRQDO�.QRZOHGJH�SRUWDO�
�ZZZ�FEG�LQW�WN�IRUXP���

�� VSHFLÀF� GLVFXVVLRQV�FRPPHQWV� OLQNHG� WR� HQWULHV� �ZZZ�LS�ZDWFK�RUJ�
weblog/index.php?p=479&res=1024_ff&print=0).

4. Wiki

Wikis are perhaps the most interactive options of all, where the public are able 
to edit and add material directly to the site. The most famous of this type of 
site is Wikipedia (http://en.wikipedia.org), where members of the public can 
contribute to the collective knowledge of the community. While a wiki can be 
D�YHU\�RSHQ�V\VWHP��LW�FDQ�DOVR�KDYH�DQ\�OHYHO�RI�HGLWRULDO�ÀOWHU�EHIRUH�SXEOLF�
SXEOLFDWLRQ�RQ�WKH�ZHE��EXW�DQ\�OHYHO�RI�HGLWRULDO�IXQFWLRQ�UHTXLUHV�FRQVWDQW�
commitment.27 While wikis are being used within disciplines in the academy or 
institutions only a few external academic-focused wikis exist.28 For example, 
Citizendium (http://en.citizendium.org) was developed as a more rigorously 
fact-checked alternative to Wikipedia. However, as of 2011 it has only passed 
156 expert-approved articles through the vetting process since it was created 
in 2006.29 Another example is Scholarpedia (http://www.scholarpedia.org), 
ZKLFK�RQO\� DFFHSWV� DUWLFOHV� IURP�H[SHUWV� LQ� WKHLU�ÀHOG� DQG� DOO� DUWLFOHV� DUH�
peer-reviewed prior to publication, making it more like a traditional journal 
or encyclopaedia than a true wiki. Although there have been a number of 

27 See, for example, the LexisNexis Academic Product Wiki <wiki.lexisnexis.com/academic/
index.php?title=Main_Page>.

28� 6WHYH� .RORZLFK� ´:KLWKHU� WKH�:LNLV"µ� ���� -XO\� ������ Inside Higher Ed <www.
insidehighered.com/news/2010/07/14/wikis>.

29 Date accessed 16 November 2011. There is a backlog of 15,893 articles in various stages 
of development.
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articles professing the credibility of Wikipedia and the like, the fact remains 
that wikis have a credibility problem. This perception is especially true in 
the academy and I would suggest this also permeates the legal profession.30

III. CONCLUSION

While these options are still to be navigated, if a work such as this is to 
DFKLHYH�LWV�JUHDWHVW�DXGLHQFH�DQG�XWLOLW\��LQ�P\�RSLQLRQ�LW�UHTXLUHV�D�OHYHO�RI�
interactivity that balances both the integrity of the material with ease of access 
and connection to its audience. It may be that to achieve this some form of 
hybrid delivery system is adopted, something like $GDPV�RQ�&ULPLQDO�/DZ�
(Adams).31 Adams is delivered in hard copy (albeit periodically updated in 
ORRVH�OHDI� IRUP��� DQG�SDUWV� RI� WKH� ODUJHU�ZRUN� DUH� UHSURGXFHG� IRU� VSHFLÀF�
purposes.32 In addition or in conjunction with the hard-copy form, Adams is 
also published online (which is constantly updated) and on CD. While such 
an extensive multi-delivery platform may not be necessary, in my opinion 
the ideal delivery for 7H�0ăWăSXQHQJD would be some form of complete33 
or condensed hard-copy book in conjunction with some form of moderated 
interactive online delivery.

30� 6HH��IRU�H[DPSOH��$QLNHW�.LWWXU��%RQJZRQ�6XK�DQG�(G�&KL�´&DQ�\RX�HYHU�WUXVW�D�ZLNL"��
impacting perceived trustworthiness in Wikipedia” &6&:�·���3URFHHGLQJV�RI� WKH������
ACM conference on Computer supported cooperative Work (ACM, New York, 2008) 
�����´$Q�(PSLULFDO�([DPLQDWLRQ�RI�:LNLSHGLD·V�&UHGLELOLW\µ��������������First Monday 
�KWWS���IURGR�OLE�XLF�HGX�RMVMRXUQDOV�LQGH[�SKS�IP�DUWLFOH�YLHZ�����!��DQG�$QGUHZ�*HRUJH�
“Avoiding Tragedy in the Wiki-Commons” (19 March 2007) Available at SSRN: <http://
ssrn.com/abstract=975096>.

31 See Brookers <www.thomsonreuters.co.nz/catalogue/>. As I teach Criminal Law I am most 
familiar with this product. There are other examples of multiple format delivery systems 
for content.

32 For example, Jeremy Finn $GDPV�RQ�&ULPLQDO�/DZ������6WXGHQW�(GLWLRQ (Thomson Reuters, 
Wellington, 2010).

33 At the time of writing, it appeared likely that a complete hard-copy edition of 7H�0ăWăSXQHQJD 
would be prepared for publication in 2012.
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7H�0ăWăSXQHQJD is a collection of annotated references to the concepts and 
LQVWLWXWLRQV�RI�0ăRUL�FXVWRPDU\�ODZ��)RU�FRQYHQLHQFH��HDFK�UHIHUHQFH�KDV�EHHQ�
SODFHG�XQGHU�RQH�RI�����VHSDUDWH�KHDGLQJV��UHIHUUHG�WR�LQ�WKH�ZRUN�DV�7LWOHV��
many entries, of course, could logically appear under any of several alternative 
Titles, and they are cross-referenced accordingly. The Titles are essentially a 
list of key words, 125 in all (three have dual referents: tuakana/teina, pepeha/
ZKDNDWDXNĦ, and WăKDH�ZKăQDNR). Four of the words are early adoptions from 
other languages, three from English (NĿWL, NăZDQDWDQJD, kawenata) and one 
(ture��IURP�+HEUHZ�YLD�7DKLWLDQ��DQRWKHU�VHYHQ�DUH�GHULYDWLYHV�RU�HODERUDWLRQV�
of base terms which themselves constitute the head word for a discrete Title. 
This leaves a net total of 114 key terms of local or Polynesian origin. Each Title 
is prefaced by a note on the etymology of the word and its range of meanings 
LQ�PRGHUQ�0ăRUL��DQG��LQ�PDQ\�FDVHV��D�JXLGH�WR�HQWULHV�LQ�7H�0ăWăSXQHQJD 
as a whole which relate to the use or implications of the term concerned. In 
this preliminary material other terms related to the topic under discussion are 
also mentioned explicitly: there are about another hundred of these, but they 
are distributed very unevenly (more than 30 are associated with slavery and 
servitude, for example), and will not be considered further in this discussion.

7KLV� SDSHU�ZLOO� ORRN� EULHÁ\� DW� WKH� RULJLQV� RI� WKH� ���� ORFDO� DQG� LQKHULWHG�
Polynesian terms used in the Titles, and what they tell us about the development 
of ideas pertaining to customary laws and institutions in Aotearoa New 
Zealand.

I. FROM TAIWAN TO MADAGASCAR AND RAPANUI

7KH�3RO\QHVLDQ� VHWWOHPHQW� RI� WKLV� SDUW� RI� WKH�3DFLÀF�PDUNHG� KXPDQLW\·V�
FRQTXHVW�RI�WKH�ODVW�KDELWDEOH�IURQWLHU��RQFH�WKH�ÀUVW�VXVWDLQDEOH�VHWWOHPHQWV�
had been established, the only truly unexplored territories would be those 
where long-term survival for human beings isolated from the rest of the world 
would be impossible. Polynesian languages form the south-eastern branch 
of the Austronesian language family, a group of about 1300 contemporary 
languages spoken natively in an area from Madagascar in the west to Rapanui 
(Easter Island) in the east. Austronesian speakers left the Asian mainland, 
presumably from somewhere in what is now southern China, about 6,000 
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years ago, and established themselves on the island now known as Taiwan. 
From there, groups of them pushed south into the Philippines, and, over 
the ensuing centuries, continued southwest to Borneo, Sumatra, Java, the 
0DOD\�SHQLQVXOD�DQG�EH\RQG��VRXWK�WKURXJK�WKH�&HOHEHV��DQG�VRXWKHDVW� WR�
the Bismarck Archipelago and northern coastal areas of the island of New 
Guinea. This latter wave of migrant Austronesian speakers seem to have 
paused long enough in their new homeland (which had already been settled 
by completely different peoples some twenty to thirty thousand years earlier) 
to develop a distinctive language and culture, now labelled “Oceanic”. Over 
HQVXLQJ�JHQHUDWLRQV�WKLV�ZDV�FDUULHG�SURJUHVVLYHO\�IXUWKHU�LQWR�WKH�3DFLÀF��
ZLWK�PRGLÀFDWLRQV�DW�HDFK�VWDJH�RI�WKH�MRXUQH\��HYHQWXDOO\�UHDFKLQJ�DQ�DUHD�
traditionally called Pulotu, somewhere in the Fiji group.

)URP� WKHUH� LW�ZDV� FDUULHG� WR�3RO\QHVLD��ZKHUH� LWV� VSHDNHUV�ZHUH� WKH�ÀUVW�
KXPDQ�VHWWOHUV��7KH\�DUULYHG�LQ�7RQJD��SUREDEO\�ÀUVW��DQG�6DPRD�GXULQJ�WKH�
ÀUVW�PLOOHQQLXP�%&��DQG�ZHUH�ZHOO�HVWDEOLVKHG�DV�D�VHSDUDWH�OLQJXLVWLF�JURXS�
(“Proto-Polynesian”) about 2,500 years ago. After a few hundred years, as 
populations grew and contact became more sporadic, linguistic differences 
became more marked, and a new language, labelled by linguists “Proto-
Nuclear-Polynesian”, emerged, centred on Samoa. Speakers of this language 
HYHQWXDOO\�VDLOHG�IXUWKHU�LQWR�WKH�3DFLÀF��FRORQLVLQJ�ÀUVW�WKH�6RFLHW\��7XDPRWX�
DQG�0DUTXHVDQ� LVODQGV��DURXQG�$'�������DQG�ZLWKLQ� WKH�QH[W�VL[� WR�HLJKW�
centuries pushing east to Rapanui, north to Hawaii, and (probably lastly) 
settling Aotearoa. Contact with Rapanui seems to have been lost soon after it 
was settled, and although occasional two-way voyages to Aotearoa, with the 
.HUPDGHFV�DV�D�VWRSRYHU�SRLQW��PD\�KDYH�EHHQ�PDGH�IRU�D�ZKLOH��GLUHFW�FRQWDFW�
between this part of the world and the rest of eastern Polynesia also seems 
to have been soon lost. Hawaii became similarly isolated by about AD 1200.

The relationship between languages is discovered, in large part, by carefully 
studying their vocabulary and comparing this with the vocabularies of other 
languages, neighbouring and more distant. Languages are grouped together on 
the basis of the innovations which they share, after known adoptions from other 
languages (whether related or not) are discounted. Often a “basic vocabulary” 
list is used in order to discover and index immediate relationships, but the 
entire vocabulary of a language is available for providing evidence of what 
may have been inherited from earlier stages. This process involves noting 
similarities and differences in sound as well as meaning between words thought 
to be related, and building up ordered pathways which account for changes 
in form between different stages of a language. It will often end up that the 
OLNHO\�IRUP�RI�DQ�HDUOLHU�VWDJH�LV�UHÁHFWHG�LQ�GLIIHUHQW�ZD\V�DPRQJ�FRJQDWH�
IRUPV�LQ�ODWHU�VWDJHV��WKRVH�LQ�ZKLFK�WKH�SDUWLFXODU�HDUOLHU�IRUP�LV�UHÁHFWHG���
For example, the Proto-Malayo-Polynesian word for “sky”, reconstructed 
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as *langit, is a word which survives apparently unchanged in Philippine 
ODQJXDJHV�OLNH�,ORFDQR��3RO\QHVLDQ�ODQJXDJHV�KDYH�́ ORVWµ�WKH�ÀQDO�FRQVRQDQW�LQ�
inherited words, leaving *langi as the Proto-Polynesian reconstruction. Within 
Polynesia, Proto-Polynesian *l is retained in that form in Hawaiian, while *ng 
becomes *n, giving us lani��LQ�0ăRUL�3URWR�3RO\QHVLDQ�
O�EHFRPHV�´Uµ��DQG�

QJ�LV�UHWDLQHG�DV�D�YHODU�QDVDO��H[FHSW�E\�7ŗKRH�DQG�1JăL�7DKX�VSHDNHUV���
so we have rangi�DV�WKH�UHÁH[�RI�
langit and cognate of lani. It can get much 
more complicated than that, but in all cases a clear rule-governed progression 
must be demonstrated before we can say with reasonable assurance that words 
DUH�FRJQDWH�ZLWK�WKRVH�LQ�DQRWKHU�ODQJXDJH�RU�UHÁH[HV�RI�D�SDUHQW�ODQJXDJH�1

The actual meaning of the ancestral word is determined by one or both of two 
FRPSOHPHQWDU\�PHWKRGV��WDNLQJ�WKH�FXUUHQW�PHDQLQJV�RI�UHÁH[HV�LQ�GLIIHUHQW�
EUDQFKHV�RI�WKH�ODQJXDJH�JURXS�LQ�TXHVWLRQ�DQG�DVVXPLQJ�WKDW�WKRVH�ZKLFK�DUH�
YHU\�VLPLODU�RU�LGHQWLFDO�UHÁHFW�WKH�RULJLQDO�PHDQLQJ�RI�WKH�WHUP��WKH�´OH[LFDO�
method”), or looking at all the known meanings, working out logically what 
they have in common and why they might be different, and determining 
the probable original meaning on the basis of this analysis (the “semantic 
method”). Often either approach will yield a similar result, and in any case it 
must be remembered that in the absence of direct evidence from another source 
(which we do not have in regard to the earlier stages of Polynesian and most 
other Austronesian languages) our labels are at best well-informed guesses. 
:H�DUH�DOVR�YHU\�GHSHQGHQW�RQ�WKH�TXDOLW\�RI�WKH�LQIRUPDWLRQ�DYDLODEOH�WR�XV��
Many linguistic reconstructions are made on the basis of dictionaries, some of 
which are excellent sources of information with wide-ranging examples of the 
uses and nuances of various words, and others of which are highly selective 

1 A good, concise explanation of the methods used by historical and comparative linguists to 
reconstruct previous stages of a language and determine the relationships among languages is 
given in the Introduction to Malcolm Ross et al. 7KH�/H[LFRQ�RI�3URWR�2FHDQLF�����0DWHULDO�
Culture� �5HVHDUFK�6FKRRO�RI�3DFLÀF�DQG�$VLDQ�6WXGLHV��$XVWUDOLDQ�1DWLRQDO�8QLYHUVLW\��
Canberra, 1998), pp. 1-16. For discussions of the “semantic” and “lexical” methods, see 
Robert A Blust “Lexical reconstruction and semantic reconstruction: the case of Austronesian 
¶KRXVH·�ZRUGVµ����Diachronica 1-2 (1987) at 31-72, Isidore Dyen and David F Aberle /H[LFDO�
Reconstruction: The Case of the Athapaskan Kinship System (Cambridge University Press, 
London, New York, 1974), and R David Paul Zorc “Austronesian culture history through 
UHFRQVWUXFWHG�YRFDEXODU\��DQ�RYHUYLHZ�µ�LQ�$.�3DZOH\�DQG�0'�5RVV��HGV��Austronesian 
Terminologies: Continuity and Change (Department of Linguistics, Research School of 
3DFLÀF�DQG�$VLDQ�6WXGLHV��$XVWUDOLDQ�1DWLRQDO�8QLYHUVLW\��&DQEHUUD��������SS�����������
Many of the etymologies discussed in this paper are drawn from material presented in the 
32//(;�FRPSXWHU�GDWDEDVH�FRPSLOHG�E\�%UXFH�%LJJV�DQG�5RVV�&ODUN��'HSDUWPHQW�RI�
Applied Language Studies and Linguistics, University of Auckland, ongoing) and Robert 
$�%OXVW·V�$XVWURQHVLDQ�&RPSDUDWLYH�'LFWLRQDU\��&RPSXWHU�)LOH��'HSDUWPHQW�RI�/LQJXLVWLFV��
University of Hawaii, 1995).
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and minimally informative word lists. Even the most parsimonious word lists 
will help us establish relationships, but they may obscure deeper links between 
ideas which would only be revealed by a much more detailed description.

II. AOTEAROA: A LABORATORY FOR THE 
STUDY OF LEXICAL INNOVATION AND CHANGE

The late Professor Bruce Biggs observed that “New Zealand would seem to 
provide a laboratory for the study of lexical innovation and change. It was 
settled a thousand years ago …, and, for eight hundred years, was, as far as we 
know, not in contact with any other language”.2 In that article he looked at two 
sets of vocabulary: “that of canoe culture (which persisted in New Zealand), 
and coconut culture (which was lost)”. He points out three ways of dealing with 
this: coining new words, adapting existing words, and taking words from other 
languages. The last was not an option in New Zealand, and of the remaining 
options, adaptation was favoured over invention. (Many of the apparent 
coinages may well be adaptations, too: for example, ZKDNDWDXNĦ�[“proverb”], 
a local invention, may be a rearrangement of inherited components.) In the 
QHZ�HQYLURQPHQW�ODQJXDJH�ZLOO�EH�DGDSWHG�WR�UHÁHFW�FKDQJHV��DQG�WR�ÀOO�JDSV��
a richer physical or cultural environment will motivate people to create new 
ZRUGV�DQG�H[SUHVVLRQV��RQH�OHVV�ULFK�WKDQ�WKH\�KDG�SUHYLRXVO\�NQRZQ�ZLOO�
usually lead to the loss of vocabulary referring to objects and ideas no longer 
relevant, especially in cases like New Zealand before the 18th century, where 
there was no writing and no interaction with people from distant places to 
keep memories of some phenomena alive. Thus, 12 of the 13 terms associated 
ZLWK�FDQRH�FXOWXUH�SUHVHQW� LQ�(DVW�3RO\QHVLD�ZHUH�UHWDLQHG�LQ�0ăRUL��ZLWK�
similar or new meanings, but only half the coconut terms, all of which were 
given altered meanings (for example, niu, derived from the ancient word for 
a coconut tree, came to mean a slender wand used in certain ceremonies, 
and, much later, was applied to a pole also erected for ceremonial purposes).

7KH�SDWWHUQV� GHVFULEHG�E\�3URIHVVRU�%LJJV� DUH� UHÁHFWHG� DOVR� LQ� WKH� WHUPV�
selected as Titles for 7H�0ăWăSXQHQJD. The rows in the table below cover 
eight stages in the progression from Taiwan to Aotearoa.3 The earliest, Proto-

�� %UXFH�%LJJV�́ 1HZ�ZRUGV�IRU�D�QHZ�ZRUOGµ��LQ�$.�3DZOH\�DQG�0'�5RVV��HGV��Austronesian 
Terminologies: Continuity and Change (Department of Linguistics, Research School of 
3DFLÀF�DQG�$VLDQ�6WXGLHV��$XVWUDOLDQ�1DWLRQDO�8QLYHUVLW\��&DQEHUUD������������DW����

3 An excellent overview of the Austronesian expansion from Taiwan into South-east Asia 
DQG�WKH�3DFLÀF�ZLOO�EH�IRXQG�LQ�3HWHU�%HOOZRRG��-DPHV�-�)R[�DQG�'DUUHOO�7U\RQ��HGV��The 
Austronesians: Historical and Cultural Perspectives (The Australian National University, 
&DQEHUUD���������VHH�HVSHFLDOO\�&KDSWHU���E\�'DUUHOO�7U\RQ��7KH�H[SDQVLRQ�LQWR�DQG�ZLWKLQ�
3RO\QHVLD� LV� RXWOLQHG� LQ�3DWULFN�9LQWRQ�.LUFK� DQG�5RJHU�&��*UHHQ�Hawaiki, Ancestral 
Polynesia (Cambridge University Press, Cambridge, 2001) at 77-81.
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Austronesian, covers the initial foray from Taiwan to the Philippines. Each 
of these words has come down in some recognisable form to contemporary 
languages in several major branches of the family, including at least one of the 
aboriginal languages of Taiwan. The second stage is Proto-Malayo-Polynesian. 
These words seem to have been invented when those Austronesian speakers 
ZKR�VHWWOHG�LQ�WKH�3KLOLSSLQHV�ORVW�WRXFK�ZLWK�WKRVH�ZKR�VWD\HG�LQ�7DLZDQ��
they are widely dispersed throughout the Austronesian family, but they are 
QRW� UHÁHFWHG� LQ� DQ\� NQRZQ�7DLZDQHVH� ODQJXDJH��7KH� QH[W� VHW� FRPELQHV�
those from the time Malayo-Polynesian speakers heading south-east became 
separated from those in the Philippines and also separated from the others 
heading south and west through what is now Western Indonesia and Malaysia. 
This is when the “Proto-Oceanic” language developed from an earlier Eastern 
Malayo-Polynesian idiom. The fourth set comprises the words which seem to 
KDYH�DSSHDUHG�ÀUVW�DV�WKH�2FHDQLF�$XVWURQHVLDQ�VSHDNHUV�KHDGHG�WKURXJK�WKH�
island chains of the Southern Solomons and Vanuatu towards Fiji. We next 
have a group of words labelled “Proto-Polynesian”. These have cognates in 
several major branches of the Polynesian family, including the subgroup of 
which Tongan and Niuean are the most prominent members. The original 
forms of these words can be assumed to have been present in the language 
VSRNHQ�ZKHQ�WKH�3RO\QHVLDQV�ÀUVW�VHWWOHG�WKH�LVODQGV�WKDW�QRZ�FRQVWLWXWH�7RQJD�
and Samoa. Later, a distinct language, Proto-Nuclear-Polynesian, developed 
in and around Samoa. Speakers of this language settled Eastern Polynesia, 
again developing their own distinctive language and eventually spreading out 
LQ�YDULRXV�GLUHFWLRQV�IURP�WKH�7DKLWL�7XDPRWX�0DUTXHVDV�KHDUWODQG��SUREDEO\�
colonising Rapanui before the linguistic split was complete, and then settling 
Hawaii, the Cook Islands and Aotearoa. In time, all of these settlements 
GHYHORSHG�WKHLU�RZQ�GLVWLQFWLYH�LGLRPV��DQG�WKH�ÀQDO�URZ�LQGLFDWHV�WKH�QXPEHU�
RI�ZRUGV�ZKLFK�ZHUH�GHYHORSHG�RU�PRGLÀHG�KHUH��2QH�RI�WKH�ODVW�PHQWLRQHG�
(not included in the Table) is the word 0ăWăSXQHQJD itself. It is drawn from 
D�FRLQDJH�E\�7H�7DXUD�:KLUL� L� WH�5HR��WKH�0ăRUL�/DQJXDJH�&RPPLVVLRQ���
combining two elements not found elsewhere: PăWă�́ ÀOOHG��SDFNHG�ZLWKµ�DQG�
punenga�´XVHIXO�NQRZOHGJHµ��WR�SURYLGH�DQ�HTXLYDOHQW�IRU�´HQF\FORSDHGLDµ�

7KH�FROXPQV�VXPPDULVH�WKH�QDWXUH�RI�WKH�UHODWLRQVKLS��7KH�ÀUVW�VKRZV�WKH�
number of words than can ultimately be traced to a particular stage of the 
ODQJXDJH��7KH� VHFRQG� LQGLFDWHV� WKH�PRUH� LPPHGLDWH� VRXUFH� RI� WKH�0ăRUL�
WHUP��LI�LWV�PHDQLQJ�KDV�FKDQJHG�VLJQLÀFDQWO\�DORQJ�WKH�ZD\��)RU�H[DPSOH��
WKH�PRGHUQ�0ăRUL�ZRUG�tuakana “older sibling of the same sex” is thought 
WR�EH�D�UHÁH[�RI�3URWR�0DOD\R�3RO\QHVLDQ�
churang�´LQ�ODZµ��7KH�UHÁH[�RI�
this word in Proto-Oceanic, *ngkangka, or possibly *kaka��KDG�DFTXLUHG�WKH�
VHQVH�RI�́ VDPH�VH[�VLEOLQJµ��DQG�KDG�EHHQ�SUHÀ[HG�ZLWK�tua-�DQG�VXIÀ[HG�ZLWK�
the pronoun *-na “his/her” by the time it was inherited by Proto-Polynesian 
�DQG� ODWHU�E\�0ăRUL�� LQ� WKH� IRUP�
tuakana “older same-sex sibling”. This 
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word has been counted as “Proto-Malayo-Polynesian” in its origin, but with 
Proto-Polynesian as its more immediate source. The third column relates to 
the particular senses in which the word is used in 7H�0ăWăSXQHQJD. In the case 
of tuakana, this is still close to the reconstructed Proto-Polynesian meaning, 
so it is included in that tally. However, many other words inherited from or 
WKURXJK�3URWR�3RO\QHVLDQ�DUH�LQFOXGHG�LQ�WKH�´0ăRULµ�WRWDO��EHFDXVH�WKH�ZD\�
WKHLU�PHDQLQJ�KDV�EHHQ�PRGLÀHG�LQ�UHODWLRQ�WR�ODZV�RU�LQVWLWXWLRQV�VHHPV�WR�
EH�XQLTXH�WR�0ăRUL��$Q�H[DPSOH�LV�taniwha, from the Post-Philippine stage 
leading to Proto-Oceanic, thence through Proto-Polynesian where, judging 
IURP�WKH�UHÁH[HV�LQ�PRVW�PRGHUQ�3RO\QHVLDQ�ODQJXDJHV��LW�UHIHUUHG�WR�D�ODUJH�
VSHFLHV�RI�VKDUN��+RZHYHU��LWV�GLVWLQFWLYH�PHDQLQJ�LQ�0ăRUL�LV�QRW�DSSDUHQW�
in those earlier stages or in the modern Polynesian cognates. (If you are 
wondering how monsters come to be included in 7H�0ăWăSXQHQJD, read the 
entries under that Title!)

2ULJLQV�RI�0ăRUL�WHUPV�LQ�7H�0ăWăSXQHQJD

/DQJXDJH�VWDJH
Ultimate 
source

Source of current 
meaning (general)

Source of specialised 
(“legal”) meaning

Proto-Austronesian 10 (8.8%)  4 (3.5%)  2 (1.8%)
P-Malayo-Polynesian  9 (7.9%)  5 (4.4%)  1 (0.9%)
Oceanic 13 (11.4%)  8 (7.0%)  3 (2.6%)
Eastern Oceanic  9 (7.9%)  7 (6.1%)  1 (0.9%)
Proto-Polynesian 25 (21.9%) 30 (26.5%) 15 (13.2%)
P-Nuclear-Polynesian  9 (7.9%) 12 (10.5%)  6 (5.3%)
Eastern Polynesian 15 (13.2%) 24 (21.0%) 22 (19.3%)
0ăRUL��ORFDO� 24 (21.0%) 24 (21.0%) 64 (56.0%)

7KXV��DW�PRVW�OHVV�WKDQ�D�TXDUWHU�RI�WKH�ZRUGV�KHDGLQJ�7H�0ăWăSXQHQJD Titles 
are completely home-grown, but almost half the rest have, as far as we can 
tell, taken on distinctly local connotations.

III. THE PERSISTENCE OF MEMORY

,W�LV�YHU\�OLNHO\�WKDW�RWKHU�ODQJXDJH�JURXSV�DOVR�VKDUH�VRPH�DSSDUHQW�0ăRUL�
innovations, but this has not yet been revealed by dictionary-makers and 
may also have been overlooked by ethnographers. Furthermore, even with 
the information that we do have, some of the words whose contemporary 
meanings are assigned to a later stage of the history of the language (in the 
WKLUG�FROXPQ��PD\�DUJXDEO\�UHÁHFW�PHDQLQJV�WKDW�ZHUH�DOUHDG\�SUHVHQW�LQ�VWLOO�
earlier stages, as illustrated by the discussion of some of the words inherited 
IURP�3URWR�$XVWURQHVLDQ�� EHORZ��:RUGV� DUH� FRQVWDQWO\� VLIWHG�� UHÀQHG� DQG�
recycled as they are passed on from one generation to the next. Thus, although 
the referents and nuances of many of the earlier words have been altered, 
the words themselves have not been discarded, and the threads of meaning 
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are still strong enough for their disparate forms in contemporary languages 
WR�EH�WUDFHG�EDFN�WR�D�FRPPRQ�VRXUFH��,Q�WKH�FDVH�RI�0ăRUL��WKH�LQÁXHQFH�RI�
(DVWHUQ�3RO\QHVLD�LV�SDUWLFXODUO\�VWURQJ��ZLWK�PRUH�WKDQ�D�ÀIWK�RI�WKH�FRQFHSWV�
highlighted in 7H�0ăWăSXQHQJD closely aligned in form and content to their 
(DVWHUQ�3RO\QHVLDQ�FRXQWHUSDUWV��DQG�DQRWKHU�ÀIWK�GLUHFWO\�UHÁHFWLQJ�LGHDV�DQG�
practices from earlier stages of Polynesian and wider Austronesian history. 
7KHUH� LV� WKXV� D� VWURQJ� FRQVHUYDWLYH� FXUUHQW�ÁRZLQJ� WKURXJK� WKH� ODQJXDJH�
in which the concepts of customary law are expressed, accompanied by a 
notable degree of adaptation and innovation. Old ideas have been retained 
DQG�PRGLÀHG�ZKLOH�QHZ�LGHDV�KDYH�EHHQ�GHYHORSHG��,I�ZH�DUH�WR�XQGHUVWDQG�
them fully, it is important to know something about the history of these ideas, 
and also how they have developed in other parts of the Polynesian and wider 
Austronesian worlds. The etymological information provides a starting point 
for this voyage of discovery.

Many of the old ideas are very pervasive, and some, like mana and tapu, have 
been powerful enough to spread well beyond their Polynesian, Oceanic and 
remoter Austronesian homelands. They have been ideas waiting for the world 
to discover. Others, like Pă “shy, ashamed, embarrassed” have retained the 
VDPH�PHDQLQJ�RYHU�ÀYH�RU�VL[�PLOOHQQLD��7KLV�ZRUG��IURP�3URWR�$XVWURQHVLDQ�
*ma-siaq, through Proto-Oceanic *maRa��DSSHDUV�LQ�0ăRUL�LQ�WKH�FDXVDWLYH�
form ZKDNDPă. The idea, however, is far more widespread than the word 
LWVHOI��6KDPH�KDV�WKH�VDPH�VRFLDO�PHDQLQJ�LQ�PDQ\�$XVWURQHVLDQ�VRFLHWLHV��LW�
LV�IUHTXHQWO\�H[SUHVVHG�E\�DQRWKHU�UHÁH[�RI�WKH�VDPH�RULJLQDO�WHUP��VXFK�DV�
the Tagalog word hiya. Another theme embedded in the lexicon is what James 
Fox has called “the concern for origins” as a prime marker of social identity.4 
This is illustrated in the kinship terms, only three of which are present in Te 
0ăWăSXQHQJD, but which are numerous, complex and almost all inherited 
from earlier stages of the language and maintained with meanings virtually 
unchanged from those elsewhere in Eastern Polynesia. It also is implicit in 
the status of the ariki (from Proto-Polynesian qariki��´FKLHIµ���WKH�ÀUVW�ERUQ�
in a lineage who is endowed with spiritual power and potentially, at least, 
political authority.

A. Blending the New with the Old

,Q�WKH�HQXPHUDWLRQ�LQ�WKH�WDEOH��WKH�RQO\�UHÁH[HV�RI�3URWR�$XVWURQHVLDQ�ZRUGV�
WR�EH�FRXQWHG�DV�KDYLQJ�FRPH�LQWR�0ăRUL�ZLWK�WKHLU�RULJLQDO�PHDQLQJ�LQWDFW�DUH�
ZKDNDPă, discussed above, and hara, from *salaq “wrong, error”. This word 
KDV�EHHQ�LQKHULWHG�E\�PDQ\�ODQJXDJHV��LQFOXGLQJ�0ăRUL��DSSOLHG�WR�PLVWDNHV�
and infringements of the social or moral order for which the perpetrator may 

4 James J Fox “Austronesian societies and their transformations”, in Bellwood, Fox and Tryon 
(eds) The Austronesians, above, n 3, 214 at 222.
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be held culpable or accountable by a human or supernatural agency. However, 
VHYHUDO�RWKHU�ZRUGV�DOVR�DSSHDU�WR�UHÁHFW�YHU\�DQFLHQW�LGHDV��7KHVH�LQFOXGH�
two, mauri “the life force” and tupu “grow, develop”, to which we will return 
at the conclusion of this discussion.5 Firstly, however, we can look at four other 
terms, hoko “trade, exchange”, whenua�́ ODQG��DIWHUELUWKµ��waka “canoe”, and 
tangihanga “mourning ceremonies”, along with two compound terms, kawe 
mate and WŗUDQJDZDHZDH.

Hoko. The immediate source of this word, to convey the notion of the exchange 
of goods and/or services, is the Proto-Nuclear-Polynesian word *soko. The 
FRJQDWH�IRUPV�LQ�5DSDQXL�DQG�5DURWRQJDQ�0ăRUL��0DUTXHVDQ��7XDPRWXDQ�DQG�
7DKLWLDQ�KDYH�PHDQLQJV�SUDFWLFDOO\�LGHQWLFDO�ZLWK�0ăRUL�hoko. It is possible 
that the word comes from a Proto-Malayo-Polynesian root, *dheket��UHÁHFWHG�
in Proto-Eastern Oceanic as *soko, which has been glossed as “together, 
collectively”. This word is thought to be the origin of Proto-Polynesian *soko 
“to join” – a meaning retained in its cognates in Tongan and Samoan. However, 
this meaning is not associated with hoko in Eastern Polynesian languages, 
although the idea of collective action or association is.

Whenua. This word has two complementary meanings: (1) land, ground or 
FRXQWU\��DQG�����SODFHQWD�RU�DIWHUELUWK��7KH�ÀUVW�RI�WKHVH�PHDQLQJV�FRPHV�IURP�
Proto-Austronesian *banua “settlement” through Proto-Oceanic *panua “land, 
earth, village, house” and Proto-Polynesian *fanua “land”. The second sense 
VHHPV�WR�KDYH�DULVHQ�LQ�3RO\QHVLD��ZKHUH�WKH�UHÁH[HV�RI�
fanua also denote 
placenta (or, in Rapanui, the uterus). The linguistic connection between land 
on the one hand and collective and personal identity on the other is particularly 
strongly marked in Eastern Polynesia, where the proto-word *fenua (clearly 
a variant of the Proto-Polynesian form) assumed the meanings of “land”, 
“country” and “placenta”.

Waka��+LVWRULFDO� OLQJXLVWV�DUH�XQVXUH�RI� WKH� WUXH�RULJLQ�RI� WKH�0ăRUL�ZRUG�
ZDND��DOWKRXJK�LWV�DQWLTXLW\�LV�XQGLVSXWHG��,W�LV�GHULYHG�HLWKHU�IURP�D�3URWR�
Austronesian word *wangka or *wangkang, “boat”, or from a later word, 
dating from the time the Eastern Malayo-Polynesian language was evolving 
into Proto-Oceanic, and also, confusingly, *wangka, denoting a canoe. Those 
opting for the later origin argue that the other *wangka was originally a Chinese 
word which spread within the Western Malayo-Polynesian languages after the 
(DVW�:HVW�VSOLW�KDG�WDNHQ�SODFH��:KDWHYHU�LWV�RULJLQ��WKH�0ăRUL�ZRUG�GHQRWHV�
a canoe, and by extension any vehicle for transporting people and goods, and 
DOVR�WKRVH�ZKR�KDYH�EHHQ�FDUULHG�WRJHWKHU��IRU�H[DPSOH��WKH�FUHZ�RI�D�FDQRH��
or a tribe (people descended from one or more members of a large sea-going 

5 The material presented in this part of the paper is drawn from the various Titles in Te 
0ăWăSXQHQJD��PRGLÀHG�DQG�DXJPHQWHG�IRU�WKH�SXUSRVHV�RI�WKH�GLVFXVVLRQ�
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canoe transporting their ancestors). The connotations of a tribe or descent 
group are shared directly with other Eastern Polynesian languages. However, 
the association of canoes or boats with common descent or community is 
found throughout Austronesia, although the words used may not necessarily 
be cognate with each other (for example, in the Philippines the smallest unit 
of local government is called a baranggay, a word with an original meaning 
of “the crew of a boat”).

Tangihanga. This is the nominalised form of the verb tangi, which has a 
general sense of giving forth a sound of a sustained and plaintive or musical 
QDWXUH�� DQG�ZLWK� VSHFLÀF�PHDQLQJV� FRYHULQJ� WR� FU\��ZHHS�RYHU��ZHHS� IRU��
PRXUQ��RU�VLQJLQJ�D�ODPHQW��:KLOH�WKLV�ZRUG·V�3URWR�$XVWURQHVLDQ�FUHGHQWLDOV�
are impeccable, its appearance in 7H�0ăWăSXQHQJD is an example of a local 
LQQRYDWLRQ�LQ�WKH�ZRUG·V�DSSOLFDWLRQ��,W�UHIHUV�WR�WKH�FLUFXPVWDQFHV�RU�RFFDVLRQ�
of mourning, and the customs related to this. The root word can also be used 
as a noun to denote a lament or the process of lamentation and mourning. 
The term tangihanga is derived from Proto-Austronesian *tangit “weep, cry” 
through Proto-Polynesian *tangi (by which time the additional connotation 
of giving forth a sound, as noted above, was also present), combined with the 
3URWR�3RO\QHVLDQ�VXIÀ[�-tanga. The use of this term to denote an institution 
LV�SUREDEO\�XQLTXH�WR�$RWHDURD�

Kawe mate. Literally “bringing the death”, this phrase denotes the custom 
of relatives of a deceased person (especially if they are from a noted family) 
visiting the marae or communities from which people came to the tangihanga 
for the deceased. The visits normally take place within a few weeks or months 
IURP� WKH� EXULDO�� DQG� HQDEOH� WKH�ZKăQDX�� KDSŗ�RU� LZL� FRQFHUQHG� WR� WKDQN�
mourners from other districts, remember and pay tribute to the deceased 
person, and, on occasion, to return symbolic gifts presented by the group 
visited at the tangi. The phrase itself seems to have developed in Aotearoa. 
The component words are inherited, mate (from Proto-Austronesian *macey 
“die”, and kawe “convey, go to get, bring”, from Proto-Polynesian *kawe “to 
carry something”).

7ŗUDQJDZDHZDH. This word again does new things with old components. 
Compounded from the nominalised form of the word Wŗ “stand” (from Proto-
Austronesian *tuqed “be standing”) and waewae “foot, leg” (from Proto-
Austronesian *waqay, with the same meaning). This expression appears to 
EH�FRPSDUDWLYHO\�UHFHQW��ÀUVW�XVHG�E\�ELEOLFDO�VFKRODUV�WR�WUDQVODWH�WKH�ZRUG�
“footstool”, or in the literal sense of “a place to put the feet”. It later came 
to mean “a place to stand as of right”, and became a common expression 
IRU�RQH·V�KRPH�PDUDH��HVSHFLDOO\�DV�DOLHQDWLRQ�RI�WUDGLWLRQDOO\�KHOG�ODQG�OHIW�
many people with no other foothold in their tribal homeland. The historian 
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0LFKDHO�.LQJ��������QRWHV�WKDW�WKLV�VHQVH�RI�WKH�WHUP�JDLQHG�ZLGH�FXUUHQF\�
DIWHU�3ULQFHVV�7H�3XHD�FKRVH� WKH�QDPH�´7ŗUDQJDZDHZDHµ�IRU� WKH�QDWLRQDO�
PDUDH�VKH�HVWDEOLVKHG�DW�1JăUXDZăKLD�6

B. 7KH�(VVHQFH�RI�/LIH

In conclusion, let us consider two terms, mauri “life force” and tupu “grow, 
GHYHORSµ��WKH�ÀUVW�RI�ZKLFK�KDV�DWWUDFWHG�FRQVLGHUDEOH�DWWHQWLRQ�IURP�VFKRODUV��
DQG�WKH�RWKHU�ZKRVH�ZLGHU�UDPLÀFDWLRQV�KDYH�RIWHQ�EHHQ�RYHUORRNHG�

Mauri�ZDV� D� FHQWUDO� QRWLRQ� LQ�0ăRUL� SKLORVRSK\�� DOWKRXJK� LQ� LWV� DEVWUDFW�
VHQVH�RI�´WKH�HVVHQFH�ZKLFK�JLYHV�D�WKLQJ�LWV�VSHFLÀF�QDWXUDO�FKDUDFWHUµ7 it 
had almost faded from memory by the 1960s,8 only to make a very strong 
UHVXUJHQFH�LQ�UHFHQW�\HDUV��HVSHFLDOO\�LQ�GLVFXVVLRQV�RQ�JHQHWLF�PRGLÀFDWLRQ�
DQG�WKH�QDWXUDO�HQYLURQPHQW��7KH�PHDQLQJ�RI�WKH�ZRUG�LV�GLIÀFXOW�WR�JUDVS�
because it encapsulates two related but distinct ideas: the life principle or 
HVVHQWLDO� TXDOLW\� RI� D� EHLQJ�RU� HQWLW\�� DQG� D� SK\VLFDO� REMHFW� LQ�ZKLFK� WKLV�
essence has been located. Williams9� ������� GHÀQHV� WKH� DEVWUDFW� VHQVH� RI�
WKH� WHUP�ÀUVW� DV� ´OLIH� SULQFLSOHµ�� DQG� HTXDWHV� WKH� KXPDQ�PDQLIHVWDWLRQ�RI�
abstract mauri with “the thymos of man”. The Greek notion of the mortal, 
but immaterial, thymos, embracing consciousness, activity, rationality and 
HPRWLRQ��LQ�FRQWUDGLVWLQFWLRQ�ZLWK�WKH�LPPRUWDO�EXW�PRUH�TXLHVFHQW�psyche) 
SUREDEO\�SDUDOOHOV�0ăRUL�WKRXJKW�RQ�WKLV�DVSHFW�RI�mauri (and its contrast with 
the notion of wairua��DV�DFFXUDWHO\�DV�LV�SRVVLEOH�LQ�D�EULHI�(QJOLVK�GHÀQLWLRQ��
7KHUH�LV�FHUWDLQO\�QR�VLQJOH�(QJOLVK�ZRUG�WR�H[SUHVV�WKLV�FRQFHSW��-RDQ�0HWJH·V�
GHÀQLWLRQ��TXRWHG�DERYH��FRYHUV�WKH�ZLGHU�VHQVH�RI�WKH�DEVWUDFW�FRQQRWDWLRQV�
RI�PDXUL�ZHOO��LW�LV�LPSRUWDQW�WR�UHPHPEHU�WKDW�WKH�NLQGV�RI�́ WKLQJµ�ZKLFK�WKH�
mauri integrates include ecosystems and social groups as well as objects and 
individuals. From the abstract senses of mauri come the expressions mauri 
ora��YLWDO�RU�OLYLQJ�PDXUL�²�VRPHWLPHV�HTXDWHG�ZLWK�´SHUVRQµ���mauri rere 
�ÁHHLQJ�PDXUL�²�́ SDQLF�VWULFNHQµ���DQG�VR�RQ��7KH�FRQFUHWH�UHSUHVHQWDWLRQV�RU�
depositories of the mauri, particularly that of a cultivation, productive area 
RI�IRUHVW��ÀVKHU\��FRPPXQLW\�RU�VRFLDO�JURXS��ZHUH�DOVR�FDOOHG�mauri��ZKHQ�
both the abstract and physical symbol were being discussed at the same time, 
the term DULă might be used for the concrete aspect of mauri. (It should be 

�� 0LFKDHO�.LQJ�7H�3XHD��$�/LIH (2nd ed, Reed, Auckland, 2003) at 104-105.
7 Joan Metge The Maoris of New Zealand: Rautahi��5RXWOHGJH�	�.HHJDQ�3DXO��/RQGRQ��

1976) at 57.
8 Ibid. Joan Metge noted in this 1976 revised edition of The Maoris of New Zealand��ÀUVW�

published 1967) that while still believed by “many older Maoris”, this notion “no longer 
has general currency, probably because it was not reinforced by Christian beliefs, as tinana 
and wairua were”.

9 Herbert Williams $�'LFWLRQDU\� RI� WKH�0ăRUL� /DQJXDJH (7th ed, Government Printer, 
Wellington, 1971).
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noted that in some recent writing, the terms mauri and wairua seem to be used 
LQWHUFKDQJHDEO\��WKLV�ZDV�QRW�WKH�FDVH�LQ�WKH���WK�FHQWXU\��E\�ZKLFK�WLPH�WKH�
notions of “life essence” and “spirit”, still combined in the cognates of mauri 
LQ�VRPH�RWKHU�3RO\QHVLDQ�ODQJXDJHV��KDG�EHHQ�VHSDUDWHG�LQ�0ăRUL�WKRXJKW��

This is an ancient term, derived from the Austronesian *qudip “to live”, 
through Oceanic *PD·XGLS� �LQFRUSRUDWLQJ�WKH�VWDWLYH�SUHÀ[�ma-) to Proto-
Polynesian *PD·XUL “live, life (principle), alive”. In modern Polynesian 
languages, cognate terms occur in Samoan (mauli, “seat of the emotions”), 
Hawaiian (mauli “life, seat of life, spirit”, also Mauli Ola, a name for the god 
of health who is also called on to protect the integrity of a new household) 
DQG�5DURWRQJDQ��ZLWK�D�VLPLODU�UDQJH�RI�PHDQLQJV���WKH�WHUP�KDV�EHHQ�UHÀQHG�
and deepened as a technical philosophical notion in Aotearoa. However, this 
GHHSHQLQJ�DQG�UHÀQLQJ�LV�QRW�VRPHWKLQJ�XQLTXH�WR�0ăRUL��DQG�LW�PD\�ZHOO�EH�
that the term, which has been treated in the Table as of Austronesian origin but 
ZLWK�D�ORFDOO\�HYROYHG�PHDQLQJ��LV��HYHQ�LQ�WKH�ZD\�WKDW�LW�LV�XVHG�LQ�0ăRUL��
Austronesian in both form and content. The Proto-Austronesian root word, 
*qudip��KDV� UHÁH[HV� LQ�DW� OHDVW�����GDXJKWHU� ODQJXDJHV�10 some at least of 
ZKLFK��HYHQ�LQ�WKHLU�GLFWLRQDU\�GHÀQLWLRQV��VHHP�YHU\�FORVH�LQ�PHDQLQJ�WR�WKH�
0ăRUL�WHUP��)RU�H[DPSOH��LQ�2OG�-DYDQHVH�WKH�ZRUG��hurip) is glossed “life, 
give life, bring to life, grant life (not kill)” and in modern Javanese (urip) 
DV�´OLIH��WR�OLYH��EH�DOLYH��VRXO��VSLULW��LQQHU�OLIHµ��'HVSLWH�WKH�IDFW�WKDW�WKHLU�
speakers had been out of contact for at least four millennia, the evolution 
RI�WKH�WHUP�LQ�0ăRUL��-DYDQHVH�DQG�RWKHU�ODQJXDJHV�VHHPV�WR�KDYH�IROORZHG�
the same trajectory. Looking at these data in his Austronesian Comparative 
Dictionary, Robert Blust comments:11

Dempwolf [the pioneer exponent of the relationship between the various 
branches of the Austronesian languages] reconstructed *qudip “to live”, and 
DOWKRXJK� WKLV� VHPDQWLF� UHFRQVWUXFWLRQ� LV� MXVWLÀHG�� LW� DSSHDUV� LQFRPSOHWH� LQ�
a number of respects due to differences in the “conceptual focus” … of the 
German/English and Austronesian terms.

$IWHU�GLVFXVVLQJ�WKH�́ GRPLQDQFH�RI�YLWDOLW\µ�FRQYH\HG�LQ�WKH�XVH�RI�WKH�UHÁH[HV�
of this term in so many Austronesian languages, he observes that:

If anything in English reminds us of this conceptual focus it is perhaps the 
depiction of the life force in Dylan Thomas12

� 7KH�IRUFH�WKDW�WKURXJK�WKH�JUHHQ�IXVH�GULYHV�WKH�ÁRZHU 
 Drives my green age …

10 Robert A Blust Austronesian Comparative Dictionary (Computer File) (Department of 
Linguistics, University of Hawaii, 1995).

11� ,ELG��HQWU\�IRU�
TXGLS�
12 Dylan Thomas Collected Poems 1934-1952 (JM Dent & Sons, London, 1952) at 9.
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'\ODQ�7KRPDV�GLG�QRW�KDYH�D�QDPH�IRU�WKLV�IRUFH��WKH�$XVWURQHVLDQV�GLG��DQG�
their heirs still do. Professor Blust discusses the extended meanings of the term 
LQ�PDQ\�$XVWURQHVLDQ�ODQJXDJHV��LQFOXGLQJ�WKH�ZRUG·V�XVH�LQ�FRQQHFWLRQ�ZLWK�
VQHH]LQJ��DV�LQ�WKH�0ăRUL�H[SUHVVLRQ�Tihe! Mauri ora), which “undoubtedly 
derive from formulaic expressions wishing health or protection from the loss 
of the soul”. He goes on to say:13

Although this is substantially similar to traditional European beliefs, the 
different emphasis of the Austronesian term in comparison with the English 
term is seen again in the recurrent references to healing, curing, reviving and 
recovering (where the life force is reasserting not merely its presence, but its 
dominance).

,Q�0ăRUL��DW� OHDVW�� WKH� ORFDO� UHÁH[�RI�
qudip, mauri, has received a lot of 
attention from linguists, anthropologists and other scholars. But another term, 
tupu “grow, develop”, has so far received intensive examination (as far as I am 
aware) from only one. It has been overlooked, I think, because of its apparent 
ordinariness. Yet the intensive examination of original texts, the kind of activity 
on which 7H�0ăWăSXQHQJD is based, and which it seeks to stimulate, often 
reveals an extraordinary richness in the way in which such words are used.

,Q�0ăRUL�� WKH�ZRUG� tupu (in Eastern dialects, tipu) has a core meaning of 
growth and increase. It also covers development, social position and the 
realisation of potential. It originates from Proto-Malayo-Polynesian *tumbuq, 
through Proto-Eastern Oceanic *tumpu and Proto-Polynesian *tupu, with an 
apparently constant sense at each stage of “grow, spring up”. The scholar who 
brings tupu into sharp focus is the Danish anthropologist J Prytz Johansen. 
He characterises tupu as “Life in its essential meaning, life which is worth 
living, the strength and courage of life thus are identical with honour. Life 
DQG�KRQRXU�FRQVWLWXWH�DQ�LQGLVVROXEOH�ZKROH��¶WXSX·���µ14 and later notes that15

What is most interesting ... is the fact that mate, weakened, when referring to 
human beings is point by point the counterpart of tupu. Tupu may mean “arise, 
come into existence” and “mate” may mean “to be dead”. Just as tupu includes 
the meanings of “thriving” and “gathering strength”, so mate may denote all 
degrees of “being weakened”. The context must decide how bad things are. ... 
Mate thus is the opposite of the vitality and spirit contained in tupu.

$JDLQ�� WKH�0ăRUL�XVDJHV�RI� WKLV� WHUP� LQ� LWV�SKLORVRSKLFDO� DSSOLFDWLRQV�DUH�
paralleled by those in other Austronesian languages. Robert Blust reports that:16

13 Above n 10. J Prytz Johansen, The Maori and His Religion in Its Non-Ritualistic Aspects 
(Ejnar Munksgaard, Copenhagen, 1954) at 48.

14 Johansen, The Maori and His Religion in Its Non-Ritualistic Aspects, at 48.
15 Ibid, at 49.
16� %OXVW��$XVWURQHVLDQ�&RPSDUDWLYH�'LFWLRQDU\��DERYH�Q�����HQWU\�IRU�
WXPEXT
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UHÁH[HV�>RI�
qudip] in Malayo-Polynesian languages show recurrent references 
to vegetation and to growth, a component of meaning which is reinforced by 
the observation that *qudip has been replaced in a number of the languages 
RI�6XODZHVL�E\�UHÁH[HV�RI�
tumbuq “to grow”.

,Q�0ăRUL��DQG�SUREDEO\�RWKHU�ODQJXDJHV��WKH�UHÁH[�RI�
tumbuq has been given 
meanings complementary to *qudip/mauri, to express further insights into 
the nature and ordering of life and living.

IV. SAILING BEYOND THE REEF

7KH�DGGLWLRQ�RI� WKH�HW\PRORJLHV� WR� WKH�GHÀQLWLRQV�SURYLGHG� IRU�HDFK�7LWOH�
provides an opening into a wider world, still largely unexplored. The material 
within the compendium illustrates the waxing (and in some cases the waning, 
WKURXJK�IRUJHWIXOQHVV�DQG�ODFN�RI�XVH��RI�WKH�VFRSH�DQG�VLJQLÀFDQFH�RI�WKH�
ideas which the key words encapsulate. There is even more to be learned, 
however, about the history of these ideas though exploring their correlates 
LQ�WKH�RWKHU�ODQJXDJHV�RI�WKH�3DFLÀF��6RXWK�HDVW�$VLD�DQG�0DGDJDVFDU�ZKLFK�
VKDUH�ZLWK�0ăRUL�D�FRPPRQ�$XVWURQHVLDQ�KHULWDJH��0DQ\�RI� WKH�FRQFHSWV�
XQGHUSLQQLQJ�0ăRUL�FXVWRPDU\�ODZ�KDYH�DQ�DQFLHQW�KLVWRU\��DQG�WKHLU�IXWXUH�
development, their tupu, can only be enhanced by an awareness of how the 
rest of Austronesia has come to regard these matters.
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The early history of New Zealand is very complex and there is a natural 
tendency to focus on the Treaty of Waitangi and to seek in this a legitimation 
RI�WKH�PRGHUQ�VWDWH��$�FRQVHTXHQFH�RI�WKLV�LV�WKDW�ZH�VHHN�WR�LPSRVH�:HVWHUQ�
FRQFHSWV�RQ�0ăRUL�ZKLFK�GR�QRW�ÀW��7KH�FRQFHSW�RI�WKH�VWDWH�LQ�IDFW�KDV�D�
complicated history within the Western legal tradition.1 Originally, references 
to state or status regni simply referred to situation.2�-XVWLQLDQ·V�&RUSXV�-XULV�
talked about the Status Rei Romanae.3 It was not until the 15th century that 
lawyers began to develop the corporate legal personality of the state. In 
WKH�FDVH�RI�(QJOLVK�ODZ�WKLV�ZDV�HYHQ�PRUH�FRQIXVHG�LQ�WKH�HTXDWLRQ�RI�WKH�
concept of the state with the Crown. The Crown starts off with the person 
RI�WKH�.LQJ�RU�4XHHQ�DQG�ZDV�WKHQ�DQDO\VHG�LQ�WHUPV�RI�D�FRUSRUDWLRQ�VROH�4 
7KLV�PDLQWDLQHG�WKH�RIÀFH�ZKHQ�WKH�.LQJ�RU�4XHHQ�GLHG��,W�LV�RQO\�LQ�PRGHUQ�
times that the Crown has been thought of as a corporation aggregate.5 At the 
same time, public international law has recognised a concept of the state 
for its purposes.6�7KLV�UHTXLUHV�D�SHUPDQHQW�SRSXODWLRQ��D�GHÀQHG�WHUULWRU\��
government and capacity to enter into relations with other states. Thus we 
KDYH�D�SRRU�ÀW�EHWZHHQ�WKH�GRPHVWLF�FRQFHSWLRQV�DQG�WKH�FRQFHSWLRQ�RI�SXEOLF�
international law.

1 See DB Goldman, *OREDOLVDWLRQ�DQG�WKH�:HVWHUQ�/HJDO�7UDGLWLRQ�(Cambridge University 
3UHVV��&DPEULGJH��������DW�����HW�VHT��&KDSWHU���

2 Ibid., 116.
3 Ibid.
4 See Sir John Salmond Jurisprudence (7th ed, Sweet & Maxwell, London 1924) at 351 et 

VHT�
5 For a thorough modern discussion see Philip Joseph &RQVWLWXWLRQDO�DQG�$GPLQLVWUDWLYH�/DZ�

in New Zealand���UG�HG��7KRPVRQ�%URRNHUV��:HOOLQJWRQ��������&KDSWHU���������HW�VHT��)RU�
differing views in the House of Lords see Adams v Naylor [1946] AC at 543, 555 and Town 
,QYHVWPHQWV�/WG�Y�'HSW�RI�WKH�(QYLURQPHQW�[1978] AC at 359, 400.

6 See Vaughan Lowe ,QWHUQDWLRQDO�/DZ (Oxford University Press, Oxford, 2007) at 136 
HW�VHT��6HH�WKH�'HÀQLWLRQ�LQ�$UWLFOH���RI�WKH������0RQWHYLGHR�&RQYHQWLRQ�RQ�5LJKWV�DQG�
Duties of States.
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The role of the state has changed over time and it is necessary to evolve theory 
ZKLFK�WDNHV�DGHTXDWH�QRWLFH�RI�WKHVH�FKDQJHV7 and not be bogged down in 
some archaic legalism. Any theory of the modern state in New Zealand needs 
to take into account its distinctive history and the special role of the Treaty 
of Waitangi.

I. THE ORIGINS OF THE STATE

Aristotle in his Politics8�HPSKDVLVHG�WKH�EHQHÀFLDO�QDWXUH�RI� WKH�VWDWH�DV�D�
form of social organisation.

The idea of the modern state developed in the Renaissance9 and early theories 
were based on the state of nature and the need for a social contract leading 
to the state.10 Common law theorising put this in terms of sovereignty.11 The 
late Professor HLA Hart in his &RQFHSW�RI�/DZ12�LGHQWLÀHG�ZKDW�KH�FDOOHG�
“the minimum content of Natural Law”.13 In doing so he drew on Hobbes and 
/RFNH��+H�LGHQWLÀHG�ÀYH�WUXLVPV�ZKLFK�OHG�WR�ODZ�DQG�WKH�VWDWH��7KHVH�ZHUH�

(1) human vulnerability

����DSSUR[LPDWH�HTXDOLW\

(3) limited altruism

(4) limited resources and

(5) limited understanding and strength of will.14

These led as a matter of “natural necessity” to the state. By this he meant that 
they afforded practical reasons for its existence.

�� 6HH�+0�*RYHUQPHQW��8.��Building on Progress: The Role of the State (Public Services, 
/RQGRQ���������6HH�JHQHUDOO\� -�:ROII�An Introduction to Political Philosophy (Oxford 
8QLYHUVLW\�3UHVV��2[IRUG�� ������&KDSWHU� ���1RUPDQ�%DUU\�An Introduction to Modern 
Political Theory (4th ed, Palgrave Macmillan, London) Chapter 3.

8 See B Russell, History of Western Philosophy (2nd ed, Routledge, London, 1961) at 196, 
197.

�� *ROGPDQ��DERYH�Q����DW�����HW�VHT�
10 See T Hobbs, /HYLDWKDQ��-0�'HQW�DQG�6RQV�/WG��/RQGRQ���������-&$�*DVNLQ��HG��The 

(OHPHQWV�RI�/DZ�1DWXUDO�DQG�3ROLWLF��3DUW�,,�'H�&RUSRUH�3ROLWLFR�(Oxford University Press, 
Oxford, 1994).

11 Hobbes /HYLDWKDQ��&KDSWHU�;9,,,�
12 HLA Hart &RQFHSW�RI�/DZ (2nd ed, Clarendon Press, Oxford, 1994), at 193–200.
13 Ibid., at 199.
14 Ibid., at 193-198.
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II. THE DEVELOPMENT OF THE STATE IN AOTEAROA NEW ZEALAND

0ăRUL�WULEHV�KDG�QR�FRQFHSW�RI�WKH�VWDWH�EHIRUH�WKH�DUULYDO�RI�WKH�3ăNHKă�15 
(DFK� LZL�ZDV�D�VHSDUDWH�RUJDQLVDWLRQ�ZLWK� LWV�RZQ�VXE�FODVVLÀFDWLRQV� LQWR�
KDSŗ��7KHUH�ZHUH�DOOLDQFHV�IURP�WLPH�WR�WLPH�EXW�WKHVH�ZHUH�IDLUO\�ORRVH�DQG�
DW�RWKHU�WLPHV�WKHUH�ZDV�ZDUIDUH��,W�LV�SUREDEO\�FRUUHFW�WR�VD\�0ăRUL�OLYHG�LQ�
a state of nature16 in Hobbesian terms. To impose upon them the confused 
Western concepts was an act of ethnocentrism.17

A. The United Tribes of New Zealand

Originally, the ethnocentrism was well intended. James Busby18 convinced 
FKLHIV�WR�DGRSW�D�ÁDJ�DV�WKH�8QLWHG�7ULEHV�RI�1HZ�=HDODQG�LQ������VR�WKDW�0ăRUL�
ships could be recognised by international maritime laws. He persuaded 35 of 
them to enter into a confederation and to make a Declaration of Independence 
LQ�������2WKHU�0ăRUL�FKLHIV�ZHQW�DORQJ�ZLWK�WKLV�EXW�GLG�QRW�SDUWLFLSDWH�DFWLYHO\�
in the decisions. The immediate concern of Busby was to ward off the French 
and the Americans who were beginning to appear on the scene with their own 
imperialistic notions.

:KDWHYHU�WKH�GHJUHH�RI�0ăRUL�LQYROYHPHQW�DQG�ZKDWHYHU�WKH�VWULFW�MXULGLFDO�
SRVLWLRQ��WKH�(QJOLVK�FRORQLDO�RIÀFH�DFFHSWHG�WKH�HIÀFDF\�RI�WKHVH�GRFXPHQWV19 
DQG�WKH�QHFHVVLW\�WR�HQWHU�LQWR�D�WUHDW\�UHODWLRQVKLS�ZLWK�0ăRUL�WR�MXVWLI\�WKHLU�
SUHVHQFH�DQG�WKH�DFTXLVLWLRQ�RI�VRYHUHLJQW\�RYHU�1HZ�=HDODQG��7KH�LQVWUXFWLRQV�
RI�/RUG�-RKQ�5XVVHOO�WR�&DSWDLQ�+REVRQ�ZHUH�WR�SURWHFW�WKH�ZHOIDUH�RI�0ăRUL�
but not necessarily to recognise their laws and customs.20

B. The Treaty of Waitangi and Declaration of Sovereignty

After some heated discussions on the previous day, resulting in the redrafting 
RI�D�WH[W�RULJLQDOO\�ZULWWHQ�LQ�(QJOLVK�EXW�H[SODLQHG�LQ�0ăRUL��D�0ăRUL�ODQJXDJH�
document was drawn up and presented by Hobson as the representative of the 
4XHHQ�RI�(QJODQG�WR�DVVHPEOHG�FKLHIV��PRVWO\�IURP�QRUWKHUQ�KDSŗ��DW�:DLWDQJL�

15 See Elsdon Best The Maori As He Was (Government Printer, Wellington, 1974) Chapter 5, 
at 93-100. See also note 16 below and the materials cited.

16 See Sir William Martin Ko Nga Tikanga A Te Pakeha (Printed at the Church Mission Press, 
�������-DPHV�%XVE\�Remarks Upon a Pamphlet Entitled “The Taranaki Question” by Sir 
William Martin��6RXWKHUQ�&URVV�2IÀFH��$XFNODQG��������DW�����

17 See Busby, above n 16, at 8.
18 See E Ramsden %XVE\�RI�:DLWDQJL��+0·V�5HVLGHQW�DW�1HZ�=HDODQG��������� (Wellington, 

�������3DXO�0RRQ�DQG�3HWHU�%LJJV�7KH�7UHDW\�DQG� LWV�7LPHV�²�7KH� ,OOXVWUDWHG�+LVWRU\ 
�5HVRXUFH�%RRNV��$XFNODQG��������&KDSWHU����DW����HW�VHT�

19 Moon and Biggs, above n 18, at 103-104.
20 See extracts in Moon and Biggs, above n 18, Chapter 7.
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in the Bay of Islands on 6 February 1840, many of whom decided to sign it 
after further debate, with others adding their signatures later. This document, 
the only one actually signed at Waitangi and thus the only real “Treaty of 
Waitangi”, was later supplemented by an English-language approximation 
(labelled by the economist Brian Easton as the “Treaty of Waikato Heads”21). 
This English approximation, which did indeed appear to be a deed of cession 
UDWKHU�WKDQ�DQ�DJUHHPHQW�DERXW�JRYHUQDQFH��D�SODXVLEOH�UHDGLQJ�RI�WKH�0ăRUL�
WH[W���ZDV�ODWHU�WR�JDLQ�D�VWDWXV�HTXDO�WR�LI�QRW�JUHDWHU�WKDQ�WKH�0ăRUL�WH[W��
Whether the original Treaty was a “solemn covenant”, a “simple nullity”, or 
VRPHWKLQJ�LQ�EHWZHHQ��KDV�\HW�WR�EH�UHVROYHG�GHÀQLWLYHO\��EXW�LW�UHPDLQV�D�
powerful force in New Zealand politics and inter-ethnic relationships.22

Three months after signing the Treaty of Waitangi Hobson began what FM 
%URRNÀHOG23� DUJXHV�ZDV� WKH�%ULWLVK�&URZQ·V� DW� OHDVW� SDUWO\� UHYROXWLRQDU\�
seizure of power when he issued his Declarations of Sovereignty, claiming the 
North Island on the grounds of cession and the South Island on the grounds of 
discovery. This despite the fact that clearly not all the North Island tribes had 
acceded to the Treaty, and few if any of those who had regarded it as a deed 
of cession in the sense proclaimed by Hobson. This pre-emptive strike by the 
&URZQ�KDV�EHHQ�IROORZHG�XS��LQ�%URRNÀHOG·V�YLHZ��E\�D�VHULHV�RI�UHYROXWLRQV�
and counter-revolutions up to very recent times.24

C. New Zealand as a Crown Colony

The immediate impact of the Treaty was that the British treated New Zealand 
as a Crown colony.25 Originally, it was regarded as falling under the Governor 
DQG�/HJLVODWLYH�&RXQFLO�RI�1HZ�6RXWK�:DOHV�EXW�D�8.�$FW�DXWKRULVHG�WKH�
Crown by Letters Patent to create a separate colony.26 This step was taken on 
16 November 1840 when the Letters Patent known as the Charter of 1840 
were issued.27 This document stipulated that the three principal islands should 

21 Brian Easton “Was there a Treaty of Waitangi? Was it a social contract?” Archifacts (April 
1997) 21.

22� 6HH��IRU�H[DPSOH��%ULDQ�(DVWRQ�DERYH�Q�����5�%HQWRQ�´7UXWK�DQG�WKH�7UHDW\�RI�:DLWDQJLµ�
�������7H�0ăWăKDXDULNL�1HZVOHWWHU����DW����5LFKDUG�'DZVRQ�The Treaty of Waitangi and 
WKH�&RQWURO�RI�/DQJXDJH (Institute of Policy Studies, Victoria University of Wellington, 
�������&ODXGLD�2UDQJH�The Treaty of Waitangi��%ULGJHW�:LOOLDPV�%RRNV��:HOOLQJWRQ���������
Human Rights Commission 0DQD�NL�WH�7LULWL�²�+XPDQ�5LJKWV�DQG�WKH�7UHDW\�RI�:DLWDQJL 
�+XPDQ�5LJKWV�&RPPLVVLRQ��:HOOLQJWRQ��������)0�%URRNÀHOG�Waitangi and Indigenous 
5LJKWV��5HYROXWLRQ��/DZ�	�/HJLWLPDWLRQ (Auckland University Press, Auckland, 2006).

23� %URRNÀHOG��DERYH�Q�����DW����
24 Ibid., at 108-135.
25 See generally AH McLintock Crown Colony Government in New Zealand (Government 

Printer, Wellington, 1958).
26 Ibid., at 49, 54, 57.
27 Ibid., at 99.
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be known respectively as New Ulster, New Munster and New Leinster. Eight 
days after issue of the new Charter, Captain Hobson was appointed Governor 
in Chief with the usual powers and prerogatives. He had the assistance of 
an executive council and constituted a legislative council with full power 
to enact laws and ordinances, “for the peace, order and good governance of 
New Zealand”.28�7KH�HDUO\�DSSURDFKHV�ZHUH�V\PSDWKHWLF�WR�0ăRUL�EXW�ZHUH�
overtaken by events.

In 1825 the New Zealand Company had been formed to colonise New 
Zealand.29 Prior to the Charter referred to above, there was talk of a charter 
to be given to the New Zealand Association, formed in 1837, and in 1839 
the bodies were merged to form the New Zealand Land Company. In these 
DFWLYLWLHV�(GZDUG�*LEERQ�:DNHÀHOG��D�FRQWURYHUVLDO�EXW�WDOHQWHG�PDQ�ZKR�
had been imprisoned for abducting a 15-year-old heiress, was the driving 
force.30 The New Zealand Company organised a land-buying expedition 
and emigrant ships arrived in Port Nicholson.31 From then on the future of 
New Zealand governance became increasingly complex. This started with 
the absence of government in Port Nicholson and the attempt by the settlers 
to deal with a vacuum.32 They adopted a provisional constitution which 
constituted a primitive republic.33�7KH\�WRRN�WKH�WURXEOH�WR�KDYH�WKLV�UDWLÀHG�
E\�0ăRUL�FKLHIV�RI�WKH�GLVWULFW�34 When this came to the attention of Captain 
Hobson, he regarded it as high treason and took steps to issue a proclamation 
making it clear that Crown colonial government applied.35 There was a degree 
of vehemence which entered into the relationship and there began calls for 
JUHDWHU�3ăNHKă�LQYROYHPHQW�LQ�JRYHUQPHQW�

From the beginning there was ambiguity of how far English Law could apply 
to the circumstances. To assist the process Chief Justice Martin36 wrote Ko 
Nga Tikanga A Te Pakeha, which was published by the Church Mission Press 
in 1845. This is more a philosophical piece about the basic approaches of 
English Law than a digest of laws. Martin described it as a “Letter to you to 
explain the Rules of the Pakeha for the administration of justice in various 

28� 6HH�0�.LQJ�The Penguin History of New Zealand (Penguin Books, Auckland, 2003) at 196.
29� .LQJ��DERYH�Q�����DW�����HW�VHT��3�7HPSOH�$�6RUW�RI�&RQVFLHQFH�²�7KH�:DNHÀHOGV (Auckland 

8QLYHUVLW\�3UHVV��$XFNODQG��������DW�����HW�VHT��*:�5XVGHQ�History of New Zealand (2nd 
HG��0HOYLOOH��0XOOLQV�	�6ODGH��/RQGRQ���������9RO�����HW�VHT�

30� 6HH�JHQHUDOO\�7HPSOH��DERYH�Q�����SDVVLP��5XVGHQ��DERYH�Q�����9RO���DW�����
31� 7HPSOH��DERYH�Q�����DW�����HW�VHT�
32 Ibid., at 275.
33� ,ELG��5XVGHQ��DERYH�Q�����DW�����
34� 7HPSOH��DERYH�Q�����DW������5XVGHQ��DERYH�Q�����DW�����
35 Ibid.
36 Ko Nga Tikanga A Te Pakeha (Church Mission Press, Auckland, 1845). For a version of 

this see The Maori Messenger of 31 March 1856, at 4-10.
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cases, and for several other things”. These were “good rules for the people 
ZKR�GHVLUH�WR�OLYH�TXLHWO\µ��:KHQ�0DUWLQ�UHWXUQHG�WR�(QJODQG�GXH�WR�LOO�KHDOWK�
it was republished in The Maori Messenger of 31 March 1856. There are 
different versions of it.

1. The New Zealand Constitution Act 1846

The Governor under the early arrangements could operate as an autocrat 
and often did.37 On the other hand, the Governor had the responsibility of 
FRPSOLDQFH�ZLWK�WKH�7UHDW\�LQ�WKH�OLJKW�RI�WKH�ÁXFWXDWLQJ�YLHZV�FRPLQJ�IURP�WKH�
&RORQLDO�2IÀFH�LQ�/RQGRQ�38 The New Zealand Land Company had friends in 
high places and this led to the enactment of the New Zealand Constitution Act 
of 1846.39�7KLV�ZDV�WKH�ÀUVW�HQDFWPHQW�WR�JLYH�1HZ�=HDODQG�VHOI�JRYHUQPHQW�
but it was never fully implemented. It met with vehement opposition by Chief 
Justice Martin, Bishop Selwyn and, behind closed doors, Governor George 
Grey. Governor Grey was clever enough to encourage the pamphlet circulated 
E\�WKH�RSSRQHQWV�RI�WKLV�PHDVXUH��EXW�QRW�WR�OHDYH�KLV�ÀQJHUSULQWV�RQ�LW��,W�
DUJXHG�WKDW�(DUO�*UH\·V�LQVWUXFWLRQV�LQYROYHG�D�´EUHDFK�RI�WKH�1DWLRQDO�)DLWK�
of Britain” and a violation of established law. It expressed a protest against 
the general doctrine put forward by Earl Grey as the principle upon which 
colonisation should henceforth be conducted by Britain.

The pamphlet was entitled England and the New Zealanders and was privately 
SULQWHG�DW�WKH�%LVKRS�RI�$XFNODQG·V�&ROOHJH�3UHVV�LQ�������,W�ZDV�VHQW�WR�NH\�
people privately and not published.

7KH�ÀUVW� DUJXPHQW� UHFLWHG� WKH�8.�3DUOLDPHQWDU\�KLVWRU\� IURP�������7KLV�
included the recognition of New Zealand as “a Sovereign and Independent 
State” and the circumstances of the Treaty of Waitangi.40

The instructions to Hobson were:41

All dealings with the Aborigines for their lands must be conducted on the same 
principles of sincerity, justice, and good faith, as must govern your transactions 
ZLWK�WKHP�IRU�WKH�UHFRJQLWLRQ�RI�+HU�0DMHVW\·V�6RYHUHLJQW\�LQ�WKH�,VODQGV�

+REVRQ� KDG� EHHQ� VHQW� WR�1HZ�=HDODQG� DV� KHU�0DMHVW\·V�&RQVXO� QRW� DV�
Lieutenant Governor, and only became Governor after the treaty.

37 See J Rutherford Sir George Grey 1812-1898: A Study in Colonial Government (Cassell, 
London, 1961).

38 See, for example, Paul Moon )LW]UR\�²�*RYHUQRU�LQ�&ULVLV 1843-5 (David Ling Publishing 
/WG��$XFNODQG���������DQG�5XVGHQ��DERYH�Q�����9ROV�,�DQG�,,��5XWKHUIRUG��DERYH�Q����

39� 5XWKHUIRUG��DERYH�Q�����&KDSWHU����DW�����HW�VHT�
40 Ibid., at 3.
41 Ibid.
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7KH�1HZ�=HDODQG�&RPSDQ\·V�DWWHPSW�WR�GLVSDUDJH�WKH�WUHDW\�DV�́ D�SUDLVHZRUWK\�
device for amusing or pacifying savages for the moment”42 was dismissed by 
Lord Stanley.43 Mr Hope writing to the Company on 1 February 1843 said:44

/RUG�6WDQOH\� LV� QRW� SUHSDUHG�� DV�+HU�0DMHVW\·V�6HFUHWDU\�RI�6WDWH�� WR� MRLQ�
with the Company in setting aside the treaty of Waitangi, after obtaining the 
advantages guaranteed by it, even though it might be made with naked savages, 
or though it might be treated by lawyers as a praiseworthy device for amusing 
or pacifying savages for the moment. Lord Stanley entertains a different view 
RI�WKH�REOLJDWLRQV�FRQWUDFWHG�E\�WKH�&URZQ�RI�(QJODQG��DQG�KLV�ÀQDO�DQVZHU�
must be that, as long as he has the honour of serving the Crown, he will not 
admit that any person or any government, acting in the name of Her Majesty, 
can contract a legal, moral or honorary obligation to despoil others of their 
lawful or equitable rights.

Lord Stanley writing to Lieutenant Governor Grey, on 13 June 1845, said:45

I repudiate with the utmost possible earnestness the doctrine maintained by 
some that the Treaties which we have entered into with these people are to 
be considered as a mere blind to amuse and deceive ignorant savages. In the 
QDPH�RI�WKH�4XHHQ�,�XWWHUO\�GHQ\��WKDW�DQ\�7UHDW\�HQWHUHG�LQWR�DQG�UDWLÀHG�
E\�KHU�0DMHVW\·V�&RPPDQG��ZDV�RU�FRXOG�KDYH�EHHQ�PDGH�LQ�D�VSLULW� WKXV�
disingenuous, or for a purpose thus unworthy. You will honourably and 
VFUXSXORXVO\�IXOÀO�WKH�FRQGLWLRQV�RI�WKH�7UHDW\�RI�:DLWDQJL�

The pamphlet concludes:

The title then of Great Britain to this Country rests entirely upon a voluntary 
cession of the Sovereignty of the country to the Queen. Therefore, according 
to established principles of law, all private rights of property existing in the 
country at the time of the cession remain unaffected. By that cession, Great 
%ULWDLQ�KDV�QRW�DFTXLUHG�DQ\�ODQG�RI�DQ\�VRUW�LQ�WKH�FRXQWU\��LI�WKDW�ODQG�KDYH�
an owner among natives, according to their own customs. Whether the land 
EH�DFWXDOO\�RFFXSLHG�E\� LWV�RZQHU� LV�QRW� WKH�TXHVWLRQ��EXW�RQO\��whether it 
have an owner.

It then argues that the second article of the Treaty gave an express guarantee.

7KH�VHFRQG�DUJXPHQW�ZDV�WKDW�(DUO�*UH\·V�LQVWUXFWLRQV�LQYROYHG�D�YLRODWLRQ�
of established law. This argued that even without the Treaty there were 
rights under the common law. This argument cites American precedents and 
&KDQFHOORU�.HQW�46 It then further argued a constitutional right as a British 

42 Ibid., at 9.
43 Ibid., at 9-10.
44 Ibid., at 9.
45 England and the New Zealanders, at 13.
46 Ibid., at 19 HW�VHT�
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subject not to have property taken away even by a Legislature in which he 
is represented, without compensation.47 The remainder of the argument was 
against the particular recommendations.

The third argument was a protest against the general doctrine relied on by Earl 
Grey. This doctrine was based on Dr Thomas Arnold and was demonstrated 
to be fallacious.48

7KH�UHVW�RI�WKH�SDPSKOHW�GLVFXVVHV�SUDFWLFDO�FRQVLGHUDWLRQV�FRQFHUQLQJ�0ăRUL�
and contains a letter from Mr Maunsell of the Church Missionary Society to 
Governor Grey.49

%RWK�0DUWLQ�DQG�6HOZ\Q�ZHUH�VWURQJO\�FULWLFLVHG�E\�VRPH�8.�SROLWLFLDQV�IRU�
WDNLQJ�WKLV�VWHS�DQG�LW�PXVW�EH�DGPLWWHG�LW�ZDV�D�TXHVWLRQDEOH�DFWLRQ�IRU�WKH�
Chief Justice.50 However it was accepted that Chief Justice Martin had acted 
LQ�JRRG�IDLWK��*RYHUQRU�*UH\·V�FULWLFLVP�RI�0DUWLQ�ZDV�UDWKHU�K\SRFULWLFDO�

2. The New Zealand Constitution Act 1852

Grey never brought the 1846 constitution into force. A new constitution was 
adopted in 1852 with the New Zealand Constitution Act 1852 of the Imperial 
Parliament.51 This remained in force until 1986 when it was repealed by the 
Constitution Act 1986.

This established the provinces. It provided for

(1) a bicameral Parliament consisting of the General Assembly, a 
Legislative Council and the Governor

(2) an executive council nominally appointed by the Governor

(3) six provinces which had authority to enact provincial legislation 
subject to a reserve power of veto in the Governor. The provinces 
were abolished in 1876.

Parliament had power to pass laws to the “peace, order and good government 
of New Zealand” provided they were not inconsistent with the laws of England. 
The Crown had power to disallow New Zealand legislation. This power was 

47� ,ELG���DW����HW�VHT�
48 Ibid., at 35 HW�VHT�
49 Ibid., at 74-80.
50 See Guy Lennard Sir William Martin (Whitcombe and Tombs Ltd, Christchurch, 1961) 

Chapter VII “Good Citizenship or Indiscretion?”
51 Rutherford, above n 37, Chapter 17.
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eventually limited by the Balfour Declaration of 1924 that it would only be 
H[HUFLVHG�RQ�WKH�DGYLFH�RI�1HZ�=HDODQG�PLQLVWHUV��DQG�ÀQDOO\�GURSSHG�IURP�
the Constitution Act in 1986.

6HFWLRQ����SURYLGHG�IRU�0ăRUL�GLVWULFWV�ZKHUH�0ăRUL�/DZ�DQG�FXVWRP�FRXOG�
be applied. It was, however, never implemented by the Crown but was used 
E\�.ĦQJLWDQJD�WR�MXVWLI\�FODLPV�IRU�VHOI�JRYHUQPHQW�ODWHU�

D. 7KH�5HFHSWLRQ�RI�(QJOLVK�/DZ

The English Laws Act 1858 of the New Zealand Parliament section 1 provided:

The laws of England as existing on the 14th day of February 1840 shall, so far 
as applicable to the circumstances of the Colony of New Zealand, be deemed 
and taken to have been in force therein on and after that day.

This was already the case when New Zealand came under the jurisdiction of 
New South Wales.

As we have seen, Chief Justice Martin drafted a pamphlet Ko Nga Tikanga 
a te Pakeha�LQ������WR�H[SODLQ�WKH�EDVLFV�RI�(QJOLVK�/DZ�WR�0ăRUL��/DWHU�D�
more elaborate document was produced by Francis Fenton, /DZV�RI�(QJODQG�
²�7XUH�R�,QJDUDQL52 in 1858.

The approach at this time was basically assimilist in spite of Section 71 
of the 1852 Act. It is important at this point to refer to the map in William 
6ZDLQVRQ·V�New Zealand and its Colonisation53 which shows the limits of 
British Settlement at 1859. It seems incredible that a European Parliament and 
OHJDO�V\VWHP�ZDV�LPSRVHG�RQ�D�SUHGRPLQDQWO\�0ăRUL�1HZ�=HDODQG��0ăRUL�
FRQVHTXHQWO\�KDG�OHJLWLPDWH�FRQFHUQV�ZKLFK�OHG�HYHQWXDOO\�WR�WKH�.ĦQJLWDQJD�
movement and then warfare.

For many years English Law did not apply beyond British settlements. Tikanga 
0ăRUL�FRQWLQXHG�WR�DSSO\��DOWKRXJK�LW�JUDGXDOO\�DEVRUEHG�VRPH�3ăNHKă�LGHDV�54

Swainson also discusses the development of resident Magistrates and the 
UŗQDQJD�V\VWHP�55

52 7KH�/DZV�RI�(QJODQG�&RPSLOHG�DQG�7UDQVODWHG�LQWR�WKH�0DRUL�/DQJXDJH�E\�'LUHFWLRQ�RI�
His Excellency Col. J. Gore-Browne, Governor of New Zealand (Auckland, 1858).

53 William Swainson New Zealand and its Colonization (Smith, Elder & Co, London, 1859).
54 The hybrid criminal justice system which prevailed for some time is discussed by Dr Robert 

Joseph in ¶7KH�*RYHUQPHQW�RI�7KHPVHOYHV·��&DVH /DZ��3ROLF\�DQG�6HFWLRQ����RI�WKH�1HZ�
Zealand Constitution Act 1852��7H�0ăWăKDXDULNL�,QVWLWXWH�0RQRJUDSK��������DW����HW�VHT�

55  Ibid n 53, also William Swainson, New Zealand and the War (Smith, Elder and Company, 
London, 1862) p 27-44.
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There were limited attempts to implement Section 71 of the 1852 Act in the 
Native Offenders Act 1856, the Native Districts Regulations Act 1858 and 
the Native Circuit Courts Act 1858. A proposal by Henry Sewell to establish 
a Native Council in 1860 was opposed and dropped.

Lord Newcastle, Secretary of State for the Colonies, asked Governor Grey 
LQ������ZKHWKHU�LQ�VRPH�DUHDV�WKH�HVWDEOLVKPHQW�RI�VHSDUDWH�0ăRUL�GLVWULFWV�
would not be the best way of achieving harmony. Grey ignored this suggestion.

In Wi Parata v Bishop of Wellington (1877)56�3UHQGHUJDVW�&-�KHOG�WKDW�0ăRUL�
custom did not exist. This decision was unsound in principle, contrary to 
earlier authority and inconsistent with Common Law. It was later rejected 
by the Privy Council in Nireaha Tamaki v Baker (1901).57 This gave rise to a 
SURWHVW�IURP�WKH�1HZ�=HDODQG�%HQFK�DQG�%DU�ZKLFK�DUJXHG�WKH�3ULY\�&RXQFLO·V�
ignorance of local conditions.

,Q�VSLWH�RI�SURYRFDWLRQV�WKH�0ăRUL�DWWLWXGH�DQG�WKDW�RI�WKH�ÀUVW�0ăRUL�NLQJ�ZDV�
to abide by the law until high-handed attitudes by Governors Gore-Browne 
and Grey led to hostilities after the Taranaki dispute.

1.�7KH�.ĦQJLWDQJD�0RYHPHQW58

7KH�LGHD�RI�D�0ăRUL�NLQJ�ZDV�ÁRDWHG�LQ�WKH�HDUO\���WK�FHQWXU\�EXW�QHYHU�FDPH�
to anything until the 1850s when the need was felt for the establishment of a 
symbolic role similar to the English monarch due to the loss of land and loss of 
mana by the chiefs. The movement was instigated by Tamihana Te Rauparaha, 
after meeting Queen Victoria in 1851.59�$�OHDGLQJ�ÀJXUH�ZDV�:LUHPX�7DPLKDQD�
(William Thompson as he was known to the English).60 Tamihana became 
NQRZQ�DV�WKH�.LQJ�0DNHU��+HQU\�6HZHOO�LQ�WKH�New Zealand Native Rebellion, 
in a letter to Lord Lyttelton in 1864, described it as “a rude attempt on the part 
of certain native tribes at self-organisation and self-government”.

7KH� DLP�ZDV� WR� SURYLGH� XQLW\� DPRQJ� WKH�0ăRUL� LZL�� EXW� LW�ZDV� GLIÀFXOW�
to overcome traditional rivalries. Eventually, Potatau Te Wherowhero, 
D� GLVWLQJXLVKHG� EXW� HOGHUO\� FKLHI� RI�7DLQXL��ZDV� HOHFWHG�.LQJ� GHVSLWH� KLV�
reluctance. He was crowned in 1858.61

56 Wi Parata v Bishop of Wellington [1877] 3 NZ Jur (NS) SC 79.
57 Nireaha Tamaki v Baker [1901] NZPC C371.
58 See JE Gorst The Maori King��.2�$UYLGVRQ�HG��5HHG�%RRNV��$XFNODQG��������ÀUVW�SXEOLVKHG�

by Macmillan & Co, London, 1864).
59 See E Bohan &OLPDWHV�RI�:DU��1HZ�=HDODQG�LQ�&RQÁLFW������69 (Hazard Press, Christchurch, 

������DW�����6HH�DOVR�.�6LQFODLU�The Origins of the Maori Wars (New Zealand University 
3UHVV��$XFNODQG���������-�%HOLFK�The New Zealand Wars (Penguin Books, Auckland, 1986).

60 See E Stokes Wiremu Tamihana Rangatira (Huia Publishers, Wellington, 2002).
61 See Rusden, above n 29, Vol 2.
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7KH�HOHFWLRQ�RI�WKH�.LQJ�DQG�WKH�GHYHORSPHQW�RI�ZDU�LQ�7DUDQDNL�OHG�WR�SODQV�E\�
the Government to invade the Waikato.62 Potatau favoured a peaceful solution 
but eventually war developed after his death.63 He was succeeded by his son 
7DZKLDR��$IWHU�WKH�ZDU�DQG�FRQÀVFDWLRQV�WKH�.LQJ�&RXQWU\�UHPDLQHG�EH\RQG�
WKH�SDOH��$OWKRXJK�WKHUH�ZDV�JUDGXDO�SDFLÀFDWLRQ�WKHUH�ZDV�D�OLQJHULQJ�VHQVH�
of distrust and injustice. The latter to some extent has been dealt with by the 
Tainui Settlement in 1995 but the former has not been eradicated.

Tawhiao travelled to England to petition Queen Victoria for an independent 
0ăRUL�3DUOLDPHQW�DQG�HQTXLU\�LQWR�WKH�FRQÀVFDWLRQV��+LV�UHTXHVW�WR�PHHW�WKH�
4XHHQ�ZDV�UHMHFWHG�DQG�WKH�8.�*RYHUQPHQW�UHIXVHG�WR�LQWHUYHQH��OHDYLQJ�LW�
to the New Zealand Government.

2. Arguments against the War

Sir William Martin, who by this time had resigned as Chief Justice due to 
ill health, strongly criticised the use of force in his pamphlet The Taranaki 
Question64 in 1860. He regarded the underlying dispute as one of title, not 
sovereignty. The opposite view was held by Governor Gore-Browne and the 
*RYHUQPHQW��7KH�*RYHUQPHQW�IHOW�REOLJHG�WR�UHVSRQG�WR�0DUWLQ·V�DUJXPHQWV�
in 1RWHV�RQ�6LU�:LOOLDP�0DUWLQ·V�3DPSKOHW�(QWLWOHG�WKH�7DUDQDNL�4XHVWLRQ65 
in the same year. A revised copy was published in January 1861.

Another criticism, arguably of more force, was expressed by James Busby 
in his Remarks upon a Pamphlet entitled “The Taranaki Question” by Sir 
:LOOLDP�0DUWLQ�'&/�� ODWH�&KLHI� -XVWLFH� RI�1HZ�=HDODQGµ66 published in 
1860. These remarks are particularly interesting because Busby had been the 
British Resident in New Zealand and advised the tribes on the Confederation 
DQG�'HFODUDWLRQ�RI�,QGHSHQGHQFH�LQ�������+H�DOVR�KDG�D�VLJQLÀFDQW�UROH�LQ�
drawing up the Treaty of Waitangi. He describes the circumstances of the 
latter as follows:67

When it became necessary to draw the Treaty Captain Hobson was so unwell as 
to be unable to leave his ship. He sent the gentleman who was to be appointed 
Colonial Treasurer and the Chief Clerk to me with some notes, which they 
had put together as the basis of the Treaty, to ask my advice respecting them. 

62 Ibid., at 254.
63 Ibid., at 101.
64 Sir William Martin The Taranaki Question (Melanesian Press, Auckland, 1860).
65 Published for the New Zealand Government, January, 1861 [Revised Copy]. For scathing 

FULWLFLVP�VHH�5XVGHQ��DERYH�Q�����9RO����DW�����HW�VHT�
66 James Busby, above n 16, at 3-4.
67 Ibid., at 1-2.
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I stated that I should not consider the propositions contained in those notes as 
calculated to accomplish the object, but offered to prepare the draft of a treaty 
IRU�&DSWDLQ�+REVRQ·V�FRQVLGHUDWLRQ�

To this they replied that that was precisely what Captain Hobson desired.

The draft of the Treaty prepared by me was adopted by Captain Hobson without 
any other alteration than a transposition of certain sentences, which did not in 
any degree affect the sense.

%XVE\�DWWDFNV�0DUWLQ·V�DUJXPHQWV�EDVHG�RQ�QDWXUDO�ULJKWV��%XVE\�DUJXHG�DV�
follows:68

It is usual for writers on Ethics to treat of what are called “natural rights,” 
meaning thereby the duty and obligation which rests upon every man to treat 
his neighbour as he would be treated himself, with that sense of justice which 
is implanted in the breast of every human being by Him who made of one 
blood all nations on earth, and fashioned their hearts alike: and which, however 
REOLWHUDWHG�E\�WKDW�VHOÀVKQHVV�DQG�FUXHOW\�ZKLFK�UHLJQ�LQ�WKH�GDUN�SODFHV�RI�
WKH�HDUWK��UHTXLUHV�RQO\�WR�EH�EURXJKW�IDLUO\�EHIRUH�WKH�PLQG�HYHQ�RI�WKH�PRVW�
ignorant savages in order to command his assent.

The NATURAL RIGHTS are generally considered to be the right to life, liberty, 
DQG�SURSHUW\��DQG�LQ�WKLV�VHQVH�6LU�:��0DUWLQ·V�UXOHV�DQG�REVHUYDWLRQV�PLJKW�
be accepted without comment. But this is not the sense in which the words 
used will be understood by the generality of readers, or by those statesmen 
whose business it will be to consider the obligations created by the Treaty of 
Waitangi upon the justice and good faith of the British Government.

In these remarks we have only to do with the rights of property, as they are 
necessarily understood by jurists and statesmen, implying corresponding 
obligations to respect such rights. In this sense I do not hesitate to say, that so 
far as we can trace their history, there is no evidence of the New Zealanders ever 
having possessed any rights, with the exception of those which were created 
by the Treaty of Waitangi. Of what use is it, practically, for a man to say I 
SRVVHVV�D�ULJKW�WR�P\�SURSHUW\��ZKHQ�WKHUH�LV�QR�ODZ�WR�GHÀQH�WKH�REOLJDWLRQV�
which are created by such a right, or government with power to administer 
the law, supposing it to have existed? New Zealand was, in an emphatic 
sense, a country without a law and without a prince. It is doubtful whether the 
New Zealander, until he witnessed the exercise of authority under the British 
Government, possessed any idea corresponding to that which is conveyed to 
our minds by the word “authority.” Their only law was that of the strong arm. 
“When a strong man armed kept his palace his goods were in peace, but when 
a stronger than he came upon him, and overcame him, he took from him all 
his armour and divided his spoils: and there was no redress.”

68 Ibid., at 5.
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,Q� RWKHU�ZRUGV�0DUWLQ� DVFULEHG� WR� WKH�0ăRUL� ´ULJKWV�ZKLFK� WKH\� QHYHU�
possessed, and claims for them privileges to which they have not a shadow 
of title”.69

$QRWKHU�VWURQJ�FULWLF�RI�WKH�*RYHUQPHQW�ZDV�$UFKGHDFRQ�+DGÀHOG�ZKR�KDG�
OLYHG�PDQ\�\HDUV� DPRQJVW�0ăRUL�70�+DGÀHOG� ODWHU� EHFDPH�$UFKELVKRS�RI�
New Zealand.

A later judicial critic of the high-handed and unlawful behaviour of the 
colonists and colonial Government was Gillies J71 in the Supreme Court at 
New Plymouth on 8 November 1881 where he said that he would be wanting 
in his duty if he did not allude

“to the position of the district in which large bodies of armed men were 
assembled on active service, and he took leave to remind them of the 
constitutional principle that the employment of an armed force was only 
justifiable either under the authority of Parliament in repelling armed 
aggression, or in aid of the civil arm of the law when that arm had proved 
SRZHUOHVV�WR�HQIRUFH�WKH�ODZ·V�PDQGDWHV��,Q�DQ\�RWKHU�FDVH�WKH�XVH�RI�DUPHG�
force was illegal, and a menace to, if not an outrage upon the liberties of the 
people.”

E. The Transitions in Conceptions of the State

%HIRUH�WKH���WK�FHQWXU\�0ăRUL�KDG�QR�FRQFHSW�RI�WKH�VWDWH��&URZQ�FRORQ\�
governance was essentially a primitive form of state consisting of a powerful 
UXOHU��,W�ZDV�URXJKO\�HTXLYDOHQW�WR�WKH�FKDULVPDWLF�OHDGHU�RI�0D[�:HEHU�72 
DOWKRXJK�JRYHUQRUV�GLIIHUHG�LQ�WKHLU�FKDULVPDWLF�TXDOLWLHV�DQG�WKH�ZKROH�RUGHU�
rested for its legality on the Treaty and the Common Law.

7KLV�FRLQFLGHG�ZLWK�VHOI�UXOH�E\�0ăRUL�LQ�PDQ\�DUHDV�ZKLFK�WKH�.ĦQJLWDQJD�
movement echoed to some extent. This was replaced by the colonising 
VWDWH�ZLWK� D� EXLOW�LQ�3ăNHKă�PDMRULW\�ZKLFK� H[SURSULDWHG�0ăRUL� ODQG� DQG�
GLVUHJDUGHG�0ăRUL� ULJKWV��/DWHU� WKHUH�HPHUJHG� WKH� LGHD�RI�DQ�HPSRZHULQJ�
state with the rise of paternalism and welfare roles which were predicated on 
assimilation. Around the end of the First World War the process (revolutionary 
LQ�%URRNÀHOG·V�DQDO\VLV73) of replacing the “Imperial Crown” by the “Crown 

69 Ibid., at 6-7.
70� )RU�D�GHWDLOHG�GLVFXVVLRQ�RI� WKH�HYLGHQFH�RI�+DGÀHOG�DQG�0F/HDQ�EHIRUH� WKH�+RXVH�RI�

Representatives see R Fargher 7KH�%HVW�0DQ�:KR�(YHU�6HUYHG�WKH�&URZQ"�$�/LIH�RI�'RQDOG�
0F/HDQ��9LFWRULD�8QLYHUVLW\�3UHVV��������&KDSWHU�����DW�����HW�VHT�

71 See Rusden, above n 29, Vol 3, at 303-304.
72 See Max Rheinstein (ed) 0D[�:HEHU�RQ�/DZ�LQ�(FRQRP\�DQG�6RYHUHLJQW\ (Simon and 

Schuster, New York, 1954) at xxxii.
73 Waitangi and Indigenous Rights, above n 22, at 126.
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in right of New Zealand” had been completed, vesting de facto sovereignty 
in a local body politic, but certainly not that constituted by the Declaration 
RI�,QGHSHQGHQFH�RU�WKDW�SXWDWLYHO\�UHSUHVHQWHG�E\�WKH�0ăRUL�VLJQDWRULHV�RI�
the Treaty of Waitangi.

The modern state continues to undergo change.74 It is not a static concept in 
spite of the narrow views of some constitutional lawyers. One of the main 
roles of the modern state is to maintain social order through a monopoly of 
force.75�,W�LV�WKH�VROH�WD[LQJ�DXWKRULW\�ZLWK�SRZHU�WR�GLVEXUVH�VRFLDO�EHQHÀWV�
DQG�LW�LV�WKH�SURYLGHU�RU�JXDUDQWRU�RI�SXEOLF�JRRGV��$�UHFHQW�8.�SXEOLFDWLRQ��
Building on Progress: The Role of the State,76�LQ������LGHQWLÀHG�ÀYH�UROHV�RI�
the modern state. These are:

(1) the direct provider of services

(2) the commissioner of services

(3) regulator

(4) provider of information

(5) legislator

For a decade or more since 1986 there was a retreat by the state in the move 
WR�FRUSRUDWLVH�DQG�SULYDWLVH��7KLV�FDPH� LQWR�FRQÁLFW�ZLWK� ULJKWV�XQGHU� WKH�
Treaty of Waitangi.

In New Zealand the courts77 have recognised the peculiar status of the Treaty 
RI�:DLWDQJL� DQG� LGHQWLÀHG�SULQFLSOHV� RI� WKH�7UHDW\��7KHVH�SULQFLSOHV� KDYH�
VXEVHTXHQWO\�EHHQ�GHYHORSHG�E\�WKH�:DLWDQJL�7ULEXQDO�DQG�3DUOLDPHQW�DQG�
found their way into some legislation. An attempt by Geoffrey Palmer to put 
them into the Bill of Rights failed.78

Another important result of the case law is the recognition of “partnership” 
obligations on the Crown in respect of the Treaty and in its relations with the 
0ăRUL�79�7KHVH�DUH�HLWKHU�ÀGXFLDU\�RU�DNLQ�WR�ÀGXFLDU\�REOLJDWLRQV�

74 For an interesting analysis see ibid., passim.
75 See Salmond, above n 4.
76 HM Government, Policy Review, May 2007.
77 See, for example, New Zealand Maori Council v AG [1994] 1 NZLR 513.
78 See A Bill of Rights for New Zealand. A White Paper (Government Printer, Wellington, 

1985). For comment see Joseph, above n 5, at 79.
79 For Treaty jurisprudence, see Joseph, above n 5, at 3. 9. 3. See also 70-73.
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,W�LV�LQWHUHVWLQJ�LQ�WKLV�UHVSHFW�WR�VHH�WKH�LQYLWDWLRQ�WR�PHPEHUV�RI�WKH�0ăRUL�
Party to join the Government after the 2008 election.80 This was not forced 
on the National Government by MMP but was an act of calculated goodwill.

What this shows is the complex and sometimes troubled development of the 
New Zealand state and how conceptions of the state change over time and 
FDQQRW�DOZD\V�EH�DGHTXDWHO\�H[SODLQHG�LQ�OHJDO�WHUPV��7KH�UHDOLW\�LV�WKDW�ZH�
have evolved as a hybrid community which is now fast becoming multicultural. 
It is important that we recognise this history and treat each other with respect.

80 See 5HODWLRQVKLS�DQG�&RQÀGHQFH�DQG�6XSSO\�$JUHHPHQW�EHWZHHQ�WKH�1DWLRQDO�3DUW\�DQG�
WKH�0ăRUL�3DUW\ (16 November 2008).
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&XVWRP� KDV� IUHTXHQWO\� EHHQ� FKDUDFWHULVHG� DV� D� FRQVHUYDWLYH� RU� HYHQ� D�
reactionary force. It is seen as holding back progress and as contrary to human 
rights, especially for vulnerable minorities. There is an assumption that custom 
must give way to modernity, and the sooner the better.

A contrary view is that custom represents an essential part of who a people 
are. While the outward manifestations of custom may change over time, its 
fundamental tenets remain constant.

7KH�ODWWHU�YLHZ�PXVW�EH�FRUUHFW��(PSLULFDO�HYLGHQFH�WHVWLÀHV�WR�WKH�UHVLOLHQFH�
of custom, even in the face of the huge challenges of Westernisation and now 
globalisation.

&XVWRP�KDV�DOZD\V�DGDSWHG��DQG�WKH�KLVWRU\� LQ� WKH�3DFLÀF�LQ� WKH�SDVW�����
years shows how adaptive custom has been. The most graphic example was 
the adoption of Christianity, which has been incorporated into custom to such 
an extent that it has itself become custom.1 The early missionaries achieved 
this feat by appealing to the traditional leaders and often by incorporating 
analogies to traditional beliefs.2 Many modern missionaries and human rights 
advocates could learn much from their example.

Other adaptations followed, with elements of the money economy and 
HGXFDWLRQ� EHLQJ� DGRSWHG��$V� 3DXO�0HUHGLWK·V� UHVHDUFK� SUHVHQWHG� WR� WKLV�
FRQIHUHQFH�VKRZV��0ăRUL�YHU\�TXLFNO\�UHDOLVHG�WKH�YDOXH�RI�0ăRUL�QHZVSDSHUV�
and journals as a means of communication and cultural maintenance.3

1 New Zealand Law Commission Converging Currents: Custom and Human Rights in the 
3DFLÀF (NZLC SP17, Wellington, 2006) at 56-57.

�� ,Q�PDQ\�3DFLÀF�VRFLHWLHV��WKHVH�́ WUDGLWLRQDOµ�&KULVWLDQ�FKXUFKHV�DUH�QRZ�EHLQJ�FKDOOHQJHG�E\�
the new evangelical faiths, which often do not put as much store on traditional obligations 
to wider family networks or the village as a whole. This creates a whole new challenge to 
custom and has been the subject of many court challenges based on freedom of religion. 
See for instance Teonea v Pule o Kaupule [2005] TVHC 2 Ward CJ where the High Court 
of Tuvalu upheld the right of a village council to restrict religions and faith to the three 
established churches in part because of the emphasis in the constitution on the maintenance 
of Tuvaluan values and culture.

�� 3DXO�0HUHGLWK�´:ăKL�7DSX��8WLOLVLQJ�7H�0ăWăSXQHQJDµ��SDSHU�SUHVHQWHG�DW�7ŗKRQRKRQR��
State & Custom Symposium, June 2007).
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7KH�ZKDUH�LQ�ZKLFK�WKLV�V\PSRVLXP�ZDV�KHOG��LQ�WKH�KHDUW�RI�.ĦQJLWDQJD��
SURYLGHV�DQRWKHU�H[DPSOH��0ăRUL�WUDGLWLRQ�DERXQGV��\HW�WKH�.ĦQJLWDQJD�ZDV�
QRW�D�WUDGLWLRQDO�0ăRUL�PRYHPHQW��5DWKHU�LW�ZDV�D�YHU\�0ăRUL�DGDSWDWLRQ�WR�WKH�
LPSRVLWLRQ�RI�SDNHKD�.XLQLWDQJD��,W�KDV�HQGXUHG�IRU�QHDUO\�D�FHQWXU\�DQG�D�KDOI��
despite the onslaughts of government actions and pakeha culture generally. It 
continues to thrive today, and is very much a manifestation of Tainui custom. 

These adaptations did not mean that custom disappeared but rather that it 
exists alongside or is incorporated into current day practice, a process that 
still continues without a change of the core values.

7KLV� UDLVHV� WKH� TXHVWLRQ� ²�ZKDW� LV� FXVWRP"� ,V� LW� WKH�ZD\�RQH·V� IRUHEHDUV�
behaved, particularly in pre-European times, or in terms of common law, 
VLQFH�´WLPH�LPPHPRULDOµ�RU��DV�$OH[�)UDPH·V�TXRWH�IURP�3RFRFN�VXJJHVWV��
“an ever changing product of historical process”?4

I suggest it must be the latter, and therefore custom should not be seen as 
LQKHUHQWO\�FRQVHUYDWLYH��LW�KDV�WKH�FDSDFLW\�WR�DGDSW�DFFRUGLQJ�WR�WKH�QHHGV�RI�
its society. It is not something cast in stone but rather is a normative standard 
by which a people operate. There may be a normal way of doing things, but 
when something abnormal occurs, or circumstances change, the custom must 
be able to mould itself to the new environment.5

%XW��WRR�RIWHQ��WKH�SURSRQHQWV�RI�FXVWRP�VXJJHVW�WKDW�FXVWRP�LV�LPPXWDEOH��WKDW�
because something was done a particular way before, it must continue. They 
seek legitimacy for current action merely by reference to past practice, even 
if it is not necessarily the “right” thing to do. This is a distortion of custom. 
Instead one should apply the common law concept of “reasonableness”. What 
was reasonable a century ago is often no longer reasonable today– the law 
and custom must adapt.

Therefore, while the search for historical antecedents of custom is important 
to inform as to what and why things were done, it should not lead to current 
SUDFWLFH�EHLQJ�VHW�LQ�VWRQH��7KH�0ăRUL�ZRUG�WLNDQJD�FOHDUO\�LOOXVWUDWHV�WKLV��,W�
may be translated as “custom”, but in fact it is about doing what is “right”.

)RU� WKLV� UHDVRQ� WKH�&RPPLVVLRQ� UHFRPPHQGHG�DJDLQVW� WKH� FRGLÀFDWLRQ�RI�
custom,6�DOWKRXJK�WKLV�LV�RIWHQ�WKH�ÀUVW�UHVRUW�RI�:HVWHUQ�VW\OH�ODZ�PDNHUV��
GHÀQH�IRU�XV�ZKDW�WKH�FXVWRP�LV�VR�ZH�FDQ�DSSO\�LW�OLNH�D�VWDWXWH��7KLV�ULVNV�
ossifying custom and it becomes less and less relevant to modern norms and 

4 Dr Alex Frame “A Few Simple Points about Custom & our Legal System” this volume.
5 See discussion of custom in Law Commission Converging Currents, above n 1, ch 4.
6 Ibid., 190-194.
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therefore more readily rejected.7 On the other hand, a commentary on custom, 
such as 7H�0ăWăSXQHQJD, should be incredibly valuable because it explains 
the roots and values of a custom, and shows how it has been applied and 
adapted over time.

One of the characteristics of an oral culture as opposed to a written one is that 
history (and therefore practice) can more easily change over time. Myths are 
created that may bear little resemblance to actual events, but which serve a 
useful purpose for dealing with contemporary events. Depending on who is 
PDNLQJ�WKH�P\WKV�DQG�WR�ZKDW�HQG��WKLV�PD\�KHOS�WR�HDVH�RU�DJJUDYDWH�FRQÁLFW��
Either way, it is better if the process of mythologising is acknowledged, so 
the good myths can be retained and others rejected.

$Q�H[DPSOH�RI�DQ�XQKHOSIXO�P\WK�LQ�WKH�3DFLÀF�LV�WKH�ODQG�WHQXUH�ODZV�RI�
VRPH�FRXQWULHV��7KHVH�DUH�RIWHQ�EDVHG�RQ�WKH�FRORQLDO�SRZHUV·�FRGLÀFDWLRQ�RI�
WKHLU�SHUFHSWLRQV�RI�FXVWRPDU\�WHQXUH��,Q�D�QXPEHU�RI�3DFLÀF�VRFLHWLHV��FKLHIV�
ZHUH�JLYHQ�WKH�OLRQ·V�VKDUH�RI�WKH�ODQG�RU�DVVRFLDWHG�UHQWDOV�8 What is often 
overlooked now was the concomitant obligation which chiefs had to care for 
the welfare of their people and to redistribute wealth.

The motivation for a rigid approach to custom must be examined. In the 
3DFLÀF��RIWHQ�WKRVH�ZKR�HVSRXVH�FXVWRP�PRVW�YRFLIHURXVO\�DUH� WKRVH�ZKR�
have most to gain from it – the political elites, as well as some traditional 
and church leaders. There is a tendency for any challenge to orthodoxy to 
EH�UHMHFWHG�DV�´QRW�WKH�3DFLÀF�ZD\µ��7KRVH�FDOOLQJ�IRU�UHFRJQLWLRQ�RI�KXPDQ�
rights, particularly women and young people, are seen as attacking custom 
and importing foreign, Western values, when in fact they may simply be 
seeking a voice.9

But just as custom must adapt to modern concepts and demands for human 
rights, so too must human rights advocates seek recognition of their rights 
in a way that takes account of custom. Adaptation works both ways. While 
some rights will be so fundamental that they should not be circumscribed by 
custom, others can accommodate and recognise it, and will be stronger for 
such incorporation.

�� 0HORG\�0DF.HQ]LH·V�GHVFULSWLRQ�RI�WKH�+DZDLLDQ�FXVWRPDU\�FRGH��VHW�DW�������LV�DQ�H[DPSOH�
RI�WKLV�SUREOHP��´+DZDLLDQ�&XVWRP�LQ�+DZDL¶L�6WDWH�/DZµ��WKLV�YROXPH�

8 On Fiji see Winston Halapua 7UDGLWLRQ��/RWX�DQG�0LOLWDULVP�LQ�)LML (Fiji Institute of Applied 
6WXGLHV��/DXWRND������������FLWLQJ�3DFLÀF�,VODQGV�0RQWKO\��'HFHPEHU����������(OL]DEHWK�
)HL]NDK�´7KH�0RQH\�7UHHµ�7LPH�3DFLÀF��������$XJXVW��������ZZZ�WLPH�FRP!�

9 For instance in Taione v Kingdom of Tonga [2004] TOSC 47, the Crown unsuccessfully 
attempted to restrict media freedom and argued that speech critical of the monarchy was 
FRQWUDU\�WR�WKH�FXOWXUDO�WUDGLWLRQV�RI�WKH�.LQJGRP��:KLOH�FULWLFLVP�RI�WUDGLWLRQDO�OHDGHUV�
might need to be expressed in terms that take account of cultural sensitivities, custom should 
not be used as a way of muting political debate.
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0XFK� RI� WKH� FRQFHUQ� LQ� WKH�3DFLÀF� KDV� EHHQ� DERXW� WKH� HPSKDVLV� RQ� WKH�
XQLYHUVDOLW\�RI�KXPDQ�ULJKWV��OHDGLQJ�WR�FRQÁLFW�EHWZHHQ�WKH�´XQLYHUVDOLVWVµ�
and the “cultural relativists”.10 While the basic rights may be universal, it does 
not mean there is only one way of achieving them. It is also often forgotten that 
human rights have adapted and developed over time as well.11 In particular, 
there is increasing emphasis on collective rights and obligations, alongside 
LQGLYLGXDO�SROLWLFDO� ULJKWV�� ,Q�SDUWLFXODU�� WKH� ULJKW� WR�SUDFWLVH�RQH·V� FXOWXUH�
is one of those basic rights and is guaranteed by international conventions. 
And while the scope of rights of indigenous peoples is the subject of ongoing 
international debate, no one doubts that they must be recognised.

,W�ZDV�WKH�&RPPLVVLRQ·V�WKHVLV�WKDW��XQGHUO\LQJ�ERWK�FXVWRP�DQG�KXPDQ�ULJKWV��
as well as most religions, is a recognition of human dignity. Sometimes this 
value gets obscured in practice, but the aim of decision-makers must be to 
seek those common values and to ensure that, where the practice of certain 
FXVWRPV�PD\�KDYH� D� QHJDWLYH� LPSDFW�� WKH\� FDQ�EH�PRGLÀHG�� ,Q� WKDW�ZD\��
custom will remain relevant and the formal “law” will be accepted as part 
RI�D�FRPPXQLW\·V�FXOWXUH��UDWKHU�WKDQ�EHLQJ�VHHQ�DV�LPSRVHG�IURP�RXWVLGH�

In conclusion, custom is “conservative” if by that one means conserving a 
culture, but just as cultures adapt, so must custom. That is its strength – and 
the challenge for the future.

10 For two perspectives in this debate see P Imrana Jalal “Using Rights-Based Programming 
Principles to Claim Rights: The Regional Rights Resource Team (RRRT) Project in the 
3DFLÀF�,VODQGVµ���������ZZZ�UUUW�RUJ!��.RQDL�+HOX�7KDPDQ�́ $�3DFLÀF�,VODQG�3HUVSHFWLYH�
of Collective Human Rights” in Nin Tomas (ed) &ROOHFWLYH�+XPDQ�5LJKWV�RI�3DFLÀF�3HRSOHV 
(International Research Unit for Maori and Indigenous Education, University of Auckland, 
Auckland, 1998) 1-9.

11� 6HH�6DOO\�(QJOH�0HUU\�´&KDQJLQJ�5LJKWV��&KDQJLQJ�&XOWXUHµ�LQ�-DQH�.�&RZDQ��0DULH�
%pQpGLFWH�'HPERXU� DQG�5LFKDUG�$�:LOVRQ� �HGV��Culture and Rights: Anthropological 
Perspectives (Cambridge University Press, Cambridge, 2001) 31.
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I. INTRODUCTION

In thinking about my contribution to this conversation on custom, law and 
WKH�6WDWH��,�GHFLGHG�WR�RIIHU�D�UHÁHFWLYH�SLHFH�WKDW�VHHNV�WR�GHOLEHUDWHO\�SUREH�
the discourses of certainty that both strengthen and undermine assertions 
of customary knowledge in contemporary Samoan spaces. Let me begin by 
sharing a brief anecdote.

In September 2011 I invited a young up and coming Samoan-English-New 
=HDODQG�ÀOP�GLUHFWRU��0DULQD�$ORIDJLD�0F&DUWQH\��IURP�$XFNODQG��WR�JLYH�D�
SXEOLF�OHFWXUH�IRU�RXU�9DDRPDQX�3DVLÀND�8QLW·V�VHPLQDU�VHULHV�1 I wanted her 
WR�WDON�DERXW�KHU�H[SHULHQFH�HQJDJLQJ�ZLWK�WKH�1HZ�=HDODQG�ÀOP�LQGXVWU\�DW�
this early stage in her career and I wanted her to speak about what I can only 
imagine would have been an absolutely amazing experience participating in 
the UNESCO supported Ser un Ser Humano��7R�EH�D�+XPDQ�%HLQJ�������ÀOP�
project hosted by the EICTV2 Film School in Cuba.3 She was one of only six 
VWXGHQW�ÀOP�GLUHFWRUV�FKRVHQ�IURP�VL[�GLIIHUHQW�FRQWLQHQWV�DURXQG�WKH�ZRUOG�
WR�SURGXFH�WKHLU�RZQ�VKRUW�ÀOP�WKDW�ZRXOG�WKHQ�EH�HGLWHG�DQG�ZRYHQ�WRJHWKHU�
WR�SURGXFH�RQH�ÀOP�WR�LOOXVWUDWH�WKH�WH[WXUHG�FRORXUIXOQHVV�RI�RXU�LQGLJHQRXV�
cultures and humanity. For their individual stories each of the six students 
would use six universal themes – culture, sustenance, faith, hope, fear and 
love – to make their points.

For her contribution Marina chose to highlight the story of her indigenous 
6DPRDQ�FRPPXQLW\��6KH�XVHG�D�1HZ�=HDODQG�3DODJL�ÀOP�FUHZ�DQG�WKH�VWRU\�
ZDV�VKRW�LQ�6DYDLL��6DPRD��$PRQJ�WKH�PDQ\�LQWHOOHFWXDO��SHUVRQDO�DQG�ÀOP�

1 The Unit is part of the School of Social and Cultural Studies, Faculty of Humanities and 
Social Sciences, Victoria University of Wellington, in New Zealand. I am indebted to Marina 
for sharing her story with us and for sharing with me some of the details associated with 
WKH�VD\LQJ�´,W·V�LQ�\RXU�ERQHVµ�WKDW�IUDPHV�WKLV�FKDSWHU��

2 La Escuela Internacional de Cine y TV de San Antonio de los Baños [International Film 
and Television School of San Antonio de los Baños].

�� 7KH�ÀOP�SUHPLHUHG�DW�WKH�WKLUG�IHVWLYDO�RI�,QYLVLEOH�&LQHPD�LQ�%LOEDR��6SDLQ�LQ�6HSWHPEHU�
2011 and at a UNESCO-hosted premier in Paris in October 2011. For more information 
RQ� WKH�ÀOP� VHH� RQOLQH� DW��ZZZ�HLFWY�RUJ�HQ�FRQWHQW�VHU�XQ�VHU�KXPDQR��� �DFFHVVHG� ���
September 2011).
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VSHFLÀF�LQVLJKWV�ZDUPO\�VKDUHG�DW�WKLV�SXEOLF�OHFWXUH�ZDV�D�VWDWHPHQW�VKH�UDLVHG�
LQ�SDVVLQJ��7KH�VWDWHPHQW�ZDV�PDGH�E\�0DULQD·V�PDWHUQDO�6DPRDQ�DXQW�WR�
0DULQD�ZKHQ�0DULQD�TXHVWLRQHG�KHU�RZQ�DELOLW\�WR�SHUIRUP�WKH�taupou4 role 
in an upcoming Samoan ava ceremony. As an afakasi5 child, raised outside 
of Samoa with little to no knowledge of the Samoan language and traditions, 
0DULQD�ZDV�UHWLFHQW��,�V\PSDWKLVH�ZLWK�0DULQD·V�UHWLFHQFH�JLYHQ�WKDW�WKH�ava 
FHUHPRQ\�LQ�TXHVWLRQ�ZDV�WR�EH�SDUW�RI�WKH�$XFNODQG�6DPRDQ�FRPPXQLW\·V�
RIÀFLDO�ULWXDOV�RI�ZHOFRPH�WKDW�ZRXOG�SUHFHGH�WKH�OLYH�EURDGFDVW�RI�WKHQ�+RQ�
3ULPH�0LQLVWHU�+HOHQ�&ODUN·V�KLVWRULF�SXEOLF�DSRORJ\�WR�6DPRD�PDGH�LQ�-XQH�
2002.6

,PSDWLHQW�ZLWK�0DULQD·V�UHWLFHQFH��KHU�DXQW�FURVVO\�DQG�HPSKDWLFDOO\�UHWRUWHG�
(in the way that feisty Samoan aunts do, complete with that strong Samoan 
accent): “,W·V�LQ�\RXU�ERQHV�” It was to say: “Why do you fret? You are Samoan. 
Just do it!”

0DULQD�KDV�QHYHU�IRUJRWWHQ�KHU�DXQW·V�ZRUGV��:KHQHYHU�VKH�WKLQNV�DERXW�ZKDW�
is Samoan or what being Samoan might mean, they ring in her mind. After 
hearing the story behind the words, they also now ring in mine. I love the 
feistiness, the certainty and no-nonsense attitude that these words demand. 
Sometimes we get caught up by our insecurities that we are paralysed to 
move forward, to try something new. We are often told that we learn from 
RXU�PLVWDNHV��%XW�LI�ZH�GRQ·W�WDNH�FKDQFHV�ZH�DUHQ·W�OLNHO\�WR�PDNH�PLVWDNHV��
0DULQD·V�DXQW·V�ZRUGV�VHHP�WR�JLYH�FRPIRUW�WR�WKH�H[HUFLVH�RI�MXVW� WU\LQJ��
%XW�WKHQ�,�JRW�FXULRXV�DERXW�ZKDW�LW�LV�WKDW�DOORZV�0DULQD·V�DXQW�WR�VD\�WKHVH�
words and to say them with such certainty. I wondered about the politics of 
naming and ethnic belonging that her words seemed to be both taunting and 
assuming . I wondered if she was saying that only those who had Samoan 
ancestry could consider themselves Samoan and worthy of being a taupou in 
an ava ceremony. I also thought about how these words might have impacted 
on Marina at the moment they were uttered, whether they made her doubly 

4 Taupou refers traditionally to a village belle. The term refers to a female who has the right to 
a post (pou) in a meeting with people of rank. She is traditionally the head of the daughters 
of the village or aualuma group. She represents the aualuma in ceremonial events for the 
village. She usually sits at the ava bowl and is responsible for mixing the ava�OLTXLG�GXULQJ�
the ava ceremony ready for the tautu�WR�VHUYH��6HH�777(�7XL�$WXD·V�SDSHU�́ 6XÀJD�R�OH�WXDRL: 
QHJRWLDWLQJ�ERXQGDULHV��IURP�%HHWKRYHQ�WR�7XSDF��WKH�3RSH�WR�WKH�'DODL�/DPDµ�.H\QRWH�
Address to the Samoa II Conference, National University of Samoa Le Papaigalagala 
Campus, Vaivase, Samoa, 5 July 2011.

5 The word afakasi is a Samoan transliteration of the English word half-caste, used by Samoans 
to refer to the children of Samoan and non-Samoan (usually European) parents.

6 See online at: www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=2044857, for 
copy of her apology speech.
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VHOI�FRQVFLRXV�DQG�DQ[LRXV�RI�KHU�SHUFHLYHG�LQDGHTXDFLHV�RU�QRW��$QG��HYHQ�
if they did, whether she would have been able to publicly express this self-
consciousness or anxiety. Then I felt troubled.

0DULQD·V�DXQW·V�ZRUGV�PD\�ZHOO�KDYH�EHHQ�XWWHUHG�EHFDXVH�VKH�MXVW�JHQXLQHO\�
wanted Marina to carry out the role, genuinely believed Marina to be 
legitimately entitled to do so and genuinely could not see the problem. In 
IDFW��LQ�VKDULQJ�ZLWK�0DULQD�DERXW�WKLV�H[SHULHQFH�LW�ZDV�TXLWH�FOHDU�WKDW�VKH�
did what my paternal grandmother would always advise: “take in the good 
DQG�WKURZ�DZD\�WKH�EDGµ��%XW�LQ�SURELQJ�KHU�DXQW·V�ZRUGV�,�ZDV�UHPLQGHG�RI�
scenarios in my own family whereby my Samoan aunts would tell us “New 
Zealand-born Samoan kids” how stupid we were in no uncertain terms if we 
GLGQ·W�FDUU\� WKH� ie toga� �ÀQH�PDW�� LQ� WKH�´SURSHUµ�ZD\�GXULQJ�FHUHPRQLDO�
rituals. The impact of their words is more obviously negative than that of 
0DULQD·V�DXQW�EXW�WKH�DVVXPSWLRQV�DERXW�NQRZLQJ�RU�QRW�NQRZLQJ�²�WKDW�LV��
the discourses of certainty deployed – are the same. Such utterances are, as 
)RXFDXOGLDQ�WKHRULVWV�KDYH�VDLG��QRW�D�FRQVHTXHQFH�RI�DQ�LVRODWHG�PRPHQW�EXW�
of a governmentality that involves “the serial histories of the practices of the 
self with those of the practices of government” surfacing and coming together.7

,·YH�KHOG�RQWR�WKHVH�ZRUGV�´,W·V�LQ�\RXU�ERQHVµ�DQG�KDYH�XVHG�WKHP�WR�IUDPH�
and tone my contribution to this conversation about Samoan custom, law and 
the State. I invoke them, not because I wish to impose a particular reading 
of them, but because I wish to challenge us to think more deeply about the 
discourses of certainty that they and other statements of “the customary” can 
invoke.

II. DISCOURSES OF CERTAINTY

It is perhaps helpful at this point to offer a brief explanation of my use of the 
phrase “discourses of certainty”. Jon Amundson and colleagues8 speak of 
temptations of power and certainty in situations where those given “expert” 
status assert their knowledge as certain, true and authentic in a way that 
privileges themselves and their knowledge and silences, disempowers and/
or subjugates other or different knowledge or experiences by rendering or 

7 See M Foucault in M Dean &ULWLFDO� DQG�(IIHFWLYH�+LVWRULHV��)RXFDXOW·V�0HWKRGV� DQG�
Historical Sociology (Routledge, London & New York, 1994) at 208. See also M Dean 
Governmentality: Power and Rule in Modern Society (Sage, London, 1999).

�� -�$PXQGVRQ��.�6WHZDUW�DQG�9�/D1DH�´7HPSWDWLRQV�RI�3RZHU�DQG�&HUWDLQW\µ����������
Journal of Marital Therapy 2 at 111.
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UHSURGXFLQJ�WKHP�DV�QDwYH��XQTXDOLÀHG��LUUHOHYDQW��ZURQJ��RU�XQWUXH�9 Foucault 
has suggested that discourses are structuring principles of society and human 
behaviour, said and not-said. He states that they are principles that are:10

… secretly based on an “already said” … this “already said” is not merely a 
phrase that has already been spoken, or a text that has already been written, but 
a “never said”, an incorporeal discourse, a voice as silent as a breath, a writing 
that is merely hollow of its own mark. It is supposed therefore that everything 
that is formulated in discourse was already articulated in that semi-silence 
that precedes it, which continues to run obstinately beneath it, but which it 
covers and silences. The manifest discourse, therefore, is really no more than 
WKH�UHSUHVVLYH�SUHVHQFH�RI�ZKDW�LW�GRHV�QRW�VD\��DQG�WKLV�́ QRW�VDLGµ�LV�D�KROORZ�
that undermines from within all that is said.

7KH�SRZHU�DQG�SHUYDVLYHQHVV�RI�)RXFDXOW·V�XVH�RI�GLVFRXUVH�WR�GHVFULEH�VXFK�
structuring principles as custom for example is its probing curiosity of what is 
said in the not-said and of how when we realise and say what is not-said that in 
our saying we are forced to admit to the temptations of power and certainty that 
OXUN�ZLWKLQ��7KH�SKUDVH�́ ,W·V�LQ�\RXU�ERQHVµ�HPERGLHV�GLVFRXUVHV�RI�FHUWDLQW\�
LQ�WKDW�LW�TXHOOV��VLOHQFHV�RU�PDNHV�LQWROHUDEOH�DQG�XQ�VDLG��DW�OHDVW�RXW�ORXG��
any suggestions of illegitimacy, insecurity, disbelief or uncertainty about 
RQH·V�KHULWDJH��:KLOH�WKHUH�LV�D�SODFH�IRU�FHUWDLQW\�LQ�WKH�VHQVH�WKDW�IDLUQHVV�
LQ�UHVROYLQJ�GLVSXWHV�UHTXLUHV�WKH�FOHDU�DQG�WUDQVSDUHQW�DSSOLFDWLRQ�RI�ODZV�RU�
customs, critical legal,11 feminist12 and postcolonial indigenous theorists13 have 
EHHQ�TXLFN�WR�SRLQW�RXW�WKDW�VXFK�FODULW\�DQG�WUDQVSDUHQF\�GHSHQGV�KHDYLO\�RQ�
the lens through which one interprets the law or the custom. In the realms of 
the State and the courts, temptations of power and certainty are rife.

9 Amundson et al. (above) draw on a Foucauldian reading of discourse and his use of 
VXEMXJDWHG�NQRZOHGJHV��2Q�WKH�TXHVWLRQ�RI�VXEMXJDWLQJ�NQRZOHGJHV�)RXFDXOW��LQ�*�%XUFKHOO��
C Gordon and P Miller (eds) The Foucault Effect: Studies in Governmentality with Two 
/HFWXUHV�E\�DQG�DQ�,QWHUYLHZ�ZLWK�0LFKHO�)RXFDXOW, Harvester Wheatsheal, Hertfordshire, 
������DW�����VWDWHV��´LW�LV�QRW�D�TXHVWLRQ�RI�LPSRVLQJ�ODZ�RQ�PHQ��EXW�RI�GLVSRVLQJ�WKLQJV��
that is to say, of employing tactics rather than laws, and even of using laws themselves as 
tactics – to arrange things in such a way that, through a certain number of means, such and 
such ends may be achieved”.

10 M Foucault The Archaeology of Knowledge��7UDQVODWHG�E\�$0�6KHULGDQ�6PLWK��5RXWOHGJH��
London & New York, 2002) at 27-28.

11� 6HH�IRU�H[DPSOH�'XQFDQ�.HQQHG\�´3ROLWLFDO�3RZHU�DQG�&XOWXUDO�6XERUGLQDWLRQ��D�&DVH�
IRU�$IÀUPDWLYH�$FWLRQ�LQ�/HJDO�$FDGHPLDµ�LQ�$IWHU�,GHQWLW\��$�5HDGHU�LQ�/DZ�DQG�&XOWXUH 
(Routledge, New York, 1995).

12� 6HH�IRU�H[DPSOH�3DWULFLD�:LOOLDPV�´7KH�REOLJLQJ�VKHOO��$Q�LQIRUPDO�HVVD\�RQ�IRUPDO�HTXDO�
opportunity” in After Identity, above n 11.

13 See for example Moana Jackson “Criminality and the exclusion of Maori” (1990) 20 
VUWLR 2 at 23.
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I turn now to an examination of what has been said about Samoan custom in 
WZR�NLQGV�RI�OHJDO�WH[WV��ÀUVW��WKH�SUHIDFH�RI�6DPRD·V�&RQVWLWXWLRQ�DQG�RI�WKH�
�����9LOODJH�)RQR�$FW��DQG��VHFRQG��IRUPDO�OLWLJDQW�VXEPLVVLRQV�WR�WKH�6DPRD�
Land and Titles Court. These texts offer some insight into the different ways 
in which discourses of certainty surrounding Samoan custom are deployed by 
the Samoan State, by its most powerful judicial body, ie the Land and Titles 
Court, and by the subjects/consumers of both, ie the litigants. Here I suggest 
that to assert or invoke Samoan custom one not only has to name and give 
voice to it, but also to justify or evidence its “truth” to the satisfaction of those 
ZKR�GHÀQH�DQG�SUHVLGH�RYHU�LW�

III. VOICING SAMOAN CUSTOM IN LAW

The Constitution of the Independent State of Samoa (formerly Western 
Samoa14) is supreme law in Samoa. Its persistence as supreme law since 
1962 is evidence of its value to the current Samoan government and by their 
democratic election to the people of Samoa.15 In its preface the Constitution 
VSHFLÀFDOO\�VWDWHV��DPRQJ�RWKHU�WKLQJV��WKDW�6DPRD�LV�DQ�,QGHSHQGHQW�6WDWH�
based on Christian principles and Samoan custom and traditions. Here custom 
is named alongside tradition:

WHEREAS sovereignty over the Universe belongs to the Omnipresent God 
alone, and the authority to be exercised by the people of Western Samoa 
within the limits prescribed by His commandments is a sacred heritage … 
the Leaders of Western Samoa have declared that Western Samoa should be 
an Independent State based on Christian principles and Samoan custom and 
tradition. (Emphasis added.)

%HDULQJ�LQ�PLQG�)RXFDXOW·V�SRLQW�DERXW� WKH�XQ�VDLG�DQG�-DFTXHV�'HUULGD·V�
GHPXUULQJ�VWDWHPHQW�DERXW�WUDQVODWLRQ��ZKHUH�KH�VD\V��´,�GRQ·W�NQRZ�KRZ��RU�
in how many languages, you can translate this [French] word lécher when 
\RX�ZLVK�WR�VD\�WKDW�RQH�ODQJXDJH�OLFNV�DQRWKHU��OLNH�D�ÁDPH�RU�D�FDUHVVµ�16 
it seemed to me instructive to make visible in this analysis for comparative 
and interpretive purposes the Samoan language version of this clause of the 
Constitution. It reads in Samoan:

14 1960 Constitution of the Independent State of Western Samoa. The name “Western Samoa” 
was changed to “Samoa” by the 1997 Constitution Amendment Act (No. 2) No.15.

15� ,�XVH�WKH�WHUP�GHPRFUDF\�KHUH�LQ�WKH�VHQVH�HPSOR\HG�E\�$VRIRX�6R·R�LQ�KLV�H[DPLQDWLRQ�
RI�ZKDW�KH�FDOOV�WKH�XQHDV\�DOOLDQFH�EHWZHHQ�GHPRFUDF\�DQG�FXVWRP�LQ�6DPRD��6HH�$�6R·R�
(ed) Changes in the faamatai: O suiga i le faamatai (National University of Samoa, Apia, 
2007).

16� -�'HUULGD��´:KDW�LV�D�¶5HOHYDQW·�7UDQVODWLRQµ���������7UDQVODWHG�E\�/DZUHQFH�9HQXWL�����
&ULWLFDO�,QTXLU\���DW�����
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I LE SUAFA PAIA O LE ATUA, LE E ONA LE MALOSI UMA LAVA, LE 
E ALOFA E FAAVAVAU, ONA o le pule aoao i le Lalolagi e i ai lea i le Atua 
QD�R�,D��H�DÀR�L�PHD�XPD�ODYD�PD�R�OH�SXOHJD�H�IDDDRJDLQD�H�WDJDWD�R�6DPRD�
i totonu o tuaoi na faasinoina mai i Ana Tulafono o se WRÀ�SDLD�WXXIDDVROR��
ONA ua faaalia e Taitai o Samoa le tatau ona avea Samoa ma Malo Tutoatasi 
H� IDDYDHLQD� L� OXJD�R� WDOLWRQXJD� IDD�.HULVLDQR�PD� tu ma aganuu a Samoa. 
(Emphasis added.)

The Samoan language terms used in the Samoan version to describe “sacred 
heritage” and “Samoan custom and tradition” are of particular analytical 
relevance. The terms in Samoan are named or voiced as “WRÀ�SDLD�WXXIDDVROR” 
(sacred heritage) and “tu ma aganuu a Samoa” (Samoan custom and 
traditions). “Tuufaasolo” on its own is a verb which literally means to pass 
something on from one to another, implicitly from one generation to another. 
Unlike the English term “heritage”, “tuufaasoloµ�UHTXLUHV�D�SUHFHGLQJ�WHUP��
such as WRÀ�SDLD (meaning sacred designation) or mau (meaning belief or 
story) to mark what it is that is being inherited or passed on.17 In this sense the 
term tuufaasolo offers the Samoan reader the idea that something considered 
FXVWRP�RU�KHULWDJH�LV�VRPHWKLQJ�ÁXLG��LW�PRYHV��LI�QRW�LQ�IRUP�WKHQ�LQ�VXEVWDQFH��
from one generation to the next. Tu ma aganuu is the more common Samoan 
translation for the English idea of customs and traditions: tu referring to 
WKH�LPDJH�RI�VWDQGLQJ��VWDQGLQJ�RQ�D�ÀUP�IRXQGDWLRQ��LPSOLFLW�LQ�WKH�LGHD�RI�
IRXQGDWLRQDO�SULQFLSOHV��aganuu literally meaning “the ways (aga)18 of a village 
(nuu�µ��7KHVH�WHUPV�LQGLFDWH�D�OHVV�ÁXLG��PRUH�À[HG��XQGHUVWDQGLQJ�RI�6DPRDQ�
FXVWRPV�DQG�WUDGLWLRQV��DQG�ORFDWH�WKH�DXWKRULW\�IRU�GHÀQLQJ��PRQLWRULQJ�DQG�
HQIRUFLQJ�WKHP�VTXDUHO\�ZLWKLQ�WKH�YLOODJH�SROLW\�

17 Tui Atua in explaining Samoan stories of creation stated that these were “tala sa fai ma mau 
tuufaasolo a aiga ma nuu, o se vaega o ata faalemafaufau ma muagagana sa limataitaiina ai 
OH�WRID�VD·LOL�PD�OH�IDDXWDJD�DOXDOX�PDPDR�D�PDWXD�R�6DPRD�L�DVR�XD�PDYDH��2�VH�YDHJD�R�OH�
olaga na ola ai tagata, ae le o se mea na ona fatu ma tuumamao ma tagata…” [family and 
village stories that were passed on from one generation to the next, provided the metaphors 
and sayings that guided the search for wisdom and vision of our Samoan forebears. They 
derived from lived history and personal experience rather than something distant and 
created by the imagination] (English translation by Tui Atua, personal communication). 
Tamari Mulitalo-Cheung makes reference to this Samoan passage in her American Samoa 
Community Samoa course titled “Samoan mythology”, SAM204 (Section 01), Fall 2010. 
She sources the paper titled “O se suega faalumaga i Tu ma Aga, Tala o le Vavau ma le 
7DOD�)DDVRORSLWR�H�IDDPDXWXLQD�DL�OH�)LOHPX�PD�3XOHJD�/HOHL�L�$LJD��1XX�PD�(NDOHVLD” 
by Tui Atua. See website: www.talaolevavauosamoanmythology.yolasite.com. See also Tui 
$WXD·V�FROOHFWLRQ�RI�6DPRDQ�ODQJXDJH�ZULWLQJV�LQ�KLV�ERRN�7DODQRDJD�QD�ORPD�PD�*D·RSR·D�
(Government Printery & Continuing & Community Education Programme, Alafua Campus, 
8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF��$SLD��������

18 See B Shore, 6DOD·�LOXD��$�6DPRDQ�0\VWHU\ (Columbia University Press, New York, 1982) 
for an interesting discussion on the concept “aga”.
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In Samoa the term aganuu is asserted by those who wish to make reference to 
general custom principles across villages, districts or within the nation. It is 
differentiated from the term aga-i-fanua which refers to customs, conventions 
RU�XVDJHV�XQLTXH�WR�D�SDUWLFXODU�YLOODJH�DQG�LWV�SHRSOH�19 Tui Atua writes that:20

aganuu is a rule or law of general application to Samoa/Samoans. Agaifanua 
>VLF@�LV�D�UXOH�RU�ODZ�ZKLFK�VSHFLÀFDOO\�DSSOLHV�WR�D�IDPLO\�RU�D�YLOODJH�DQG�LWV�
origins in history and genealogy. … Aganuu allows for a common reference 
across villages, districts and the nation. Agaifanua�UHFRJQLVHV�WKH�XQLTXHQHVV�
of each village, its history and genealogy, and so creates WXD·RL or boundaries 
within and without.

&OXQ\�DQG�/DDYDVD�0DFSKHUVRQ�FLWH�WKH�RIW�TXRWHG�VD\LQJ��́ E tofu le nuu ma 
le aganuu” and translate this to mean “For each village its own conventions”.21 
This underscores the idea that while Samoan customs as general principles 
derive from the village context, when carried out each village has rules or 
practices that are idiosyncratic or particular to them. The boundary between 

19 The literal translation of the Samoan term fanua is land in English.
20 TTTE Tui Atua “Samoan jurisprudence and the Samoan Lands and Titles Court: The 

3HUVSHFWLYH�RI�D�/LWLJDQWµ�LQ�7�6XDDOLL�6DXQL��,�7XDJDOX��71�.LULÀ�$ODL�DQG�1�)XDPDWX�
(eds) 6X·HVX·H�0DQRJL��,Q�6HDUFK�RI�)UDJUDQFH��7XL�$WXD�7XSXD�7DPDVHVH�7D·LVL�DQG�WKH�
Samoan Indigenous Reference (Apia, Samoa, 2009) 52 at159.

21 See C Macpherson and L Macpherson Samoan Medical Belief and Practice (Auckland 
University Press, Auckland, 1990) at 7. This saying highlights a blur or slippage in the use 
of the term “aganuu”. If “aganuu” in this phrase is referring to customs between nations, 
then technically its usage here makes sense. However, if “aganuu” is referring to the customs 
of a village then technically the term for the phrase should be “aga-i-fanua”.
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one village and the next is protected by custom by the principle of WXD·RL22 
which assumes a concept of rights whereby the rights and authorities of one 
village will not encroach on those of another. In the modern context as villagers 
interact more with other villagers and the outside world, the boundaries or 
WXD·RL of their custom and traditions or “aganuu” (or more technically aga-
i-fanua) may shift. Such shifts are slow, however.

Use of the word “nuu” within “aganuu” is interesting in that it privileges the 
village or nuu as the source and model of certainty for what is or is not Samoan 
FXOWXUH�RU�FXVWRP��$VRIRX�6R·R�ZULWHV�WKDW�D�nuu “is an independent political 
entity comprising a number of aiga [families] and their houses and lands”.23 
These aiga are usually connected genealogically both within the village and to 
aiga in other villages. The identity of the aiga, he suggests, is “closely linked 
to the village”, through connections to one or more matai��FKLHÁ\��WLWOHV�RI�WKH�
village, which are recorded in village faalupega (constitutions). The governing 
council of the village, or village fono, comprise the matai of aiga, which make 
decisions on behalf of the village and is the body that adjudicates breaches 
RI�FXVWRPDU\�QRUPV�DW� WKH�YLOODJH� OHYHO��$V�D� VLJQLÀFDQW�GHFLVLRQ�PDNLQJ�
body in the village the village fono (or fono a matai ma faipule) assumes 
DQ�H[SHUW�VWDWXV�WKDW�LV�DIIRUGHG�VLJQLÀFDQW�SRZHU�DQG�UHVRXUFHV��7KLV�VWDWXV�
FDQ�KHOS�WRZDUGV�PDLQWDLQLQJ�VRFLDO�RUGHU�E\�PDNLQJ�FHUWDLQ�RQH·V�UROHV�DQG�
responsibilities in the village. However, it is also susceptible to the temptations 
of power/certainty. Aganuu, as general rules and norms common to and set 

22 Tui Atua offers useful discussion of the concept WXD·RL in his paper “E le o se timu na to, o 
OH�XD�H�DIXD�PDL�0DQX·D: a message of love from fanaugaµ�.H\QRWH�$GGUHVV�GHOLYHUHG�DW�
Professor James Ritchie Memorial Lecture Series, University of Waikato, Hamilton, New 
Zealand, 23 February 2011. In brief he states that it “refers to those boundaries that arise as 
D�FRQVHTXHQFH�RI�GHWHUPLQLQJ�RQH·V�ULJKWV��aia) and authority (pule) in relation to those of 
another. In Samoa the concept tuaoi is associated mainly with determining the boundaries 
between peoples, between peoples and their lands or environment, and between peoples and 
their Gods. Historically, these boundaries or tuaoi were recorded and outlined in faalupega, 
LH�YLOODJH�DQG�RU�GLVWULFW�FRQVWLWXWLRQV��PRVW�RI�ZKLFK�FLWH�WKH�KRQRULÀFV�RI�WKH�YLOODJH�RU�
district, implying their origins and political structure. [W]hile tuaoi may be informed by the 
broader principles of aganuu …the body of laws and customs most relevant to determining 
tuaoi at the village level are known as aga-i-fanua. … The presumption is that tuaoi is best 
GHÀQHG��HYDOXDWHG�DQG�PRQLWRUHG�E\�WKRVH�ZKR�KDYH�WR�OLYH�GLUHFWO\�ZLWK�WKHP�IRU�XOWLPDWHO\�
any issues over the rights and authorities associated with an inheritance are issues for those 
who, as heirs, have a direct and legitimate claim. … Aga-i-fanua principles are rules and 
FXVWRPV�GHVLJQHG�WR�DGGUHVV�WKH�VSHFLÀF�RQ�WKH�JURXQG�QHHGV�DQG�GHVLUHV�RI�WKH�YLOODJH�
and/or district. These principles evolve over time, taking into account new contexts and 
LPSHUDWLYHV�EXW�DOZD\V�UHFRJQLVLQJ�WKDW�WKRVH�ZKR�DUH�¶RI�WKH�ODQG·�DUH�PRVW�LQWLPDWHO\�
tied to the land and to its care and therefore best placed to determine its current and future 
boundaries. Implicit in both aganuu and aga-i-fanua are the notions of WRÀ and faasinomaga 
>RQH·V�FRUH�LGHQWLW\�DQG�LQKHULWDQFH�DV�D�6DPRDQ@µ��LELG��DW������

23� 6HH�6R·R��DERYH�Q�����DW����
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down by villages, is strengthened or weakened depending on how well the 
nuu as a collective, and as the political, social and cultural model, can allay 
these temptations.

(YLGHQFH�RI�WKH�6DPRDQ�6WDWH·V�GHIHUHQFH�WR�YLOODJH�JRYHUQDQFH�LV�WKH�SDVVLQJ�
RI�WKH������9LOODJH�)RQR�$FW��ZKLFK�LV�VWLOO�ODZ��.H\�ZRUGV�ZLWKLQ�WKH�SUHIDFH�
to the Act are as follows: “AN ACT to validate and empower the exercise 
of power and authority by Village Fono in accordance with the custom and 
usage of their villages.”24 There are Samoan customs and traditions that exist 
beyond or outside the village polity. Families for example may have their own 
customs and traditions separate to, although usually not in competition with, 
those of the village. Questioning the decision-making authority of the village 
fono can destabilise the nuu, risking village chaos. But certainty in this case 
does not, however, necessarily translate into transparency.

)DPLO\�FXVWRPV�RU�WUDGLWLRQV��SUDFWLFHV�DQG�EHOLHIV�WKDW�IDOO�LQWR�FRQÁLFW�ZLWK�
a village fono�GHFUHH�FDQ�EH�PDUJLQDOLVHG�DQG�VLOHQFHG�WKURXJK�DQ�LQÁH[LEOH�
or legalistic enforcement of village custom. In 1993, three years after the 
Village Fono Act became law, the Samoan family conventions of Nuutai 
Fatiala Mafulu challenged the Samoan village custom of the village fono 
of Lona, Fagaloa, in Upolu, and his challenge was met with death. When 
Nuutai, a Samoan entrepreneur, returned to his village Lona to live after 
living in New Zealand for many years, he refused to live according to what 
his village fono declared to be their tu ma aganuu. He was shot dead in front 
RI�KLV�ZLIH�DQG�FKLOGUHQ�IRU�KLV�GHÀDQFH�25 By suggesting, among other things, 
that he had every right to live in the village because it was “in his bones” but 
ZDV�QRW�ERXQG�WR�YLOODJH�FXVWRP��1XXWDL·V�YRLFH�SRVHG�DQ�XQWHQDEOH�WKUHDW��
In the minds of the chiefs or matai who decided on behalf of the village fono 
WR�VLOHQFH�1XXWDL·V�YRLFH��VXFK�D�YRLFH�FRXOGQ·W�EH�FRYHUHG�RYHU��LW�KDG�WR�EH�
literally silenced forever.

This year (2011) the Samoan government decided to review the 1990 Village 
Fono Act. As part of this review the reform committee held consultations with 
key persons from across the country. Because of time and resource constraints 
the committee understandably restricted participation numbers, which meant 
KDYLQJ�WR�DVVHUW�DWWHQGDQFH�FULWHULD��$FFRUGLQJ�WR�9D·D�)�$JD�RI�9DLPDXJD��WKH�
criteria imposed by the committee excluded him from voicing his concerns 
at the consultations. He did not meet the criterion of being a pulenuu (village 
mayor) and was not one of the three chosen by his pulenuu�WR�DWWHQG��,Q�9D·D·V�
determination to have his say he took the trouble of voicing his opinions in 
6DPRD·V�QDWLRQDO�QHZVSDSHU�The Samoan Observer, which reaches not only 

24 See preface of the Act.
25� 6HH�8�$LDYDR�´'HDWK�LQ�WKH�9LOODJHµ��1RY��������,VODQGV�%XVLQHVV�3DFLÀF 20.
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Samoans in Samoa but any Samoan who can access the internet outside of 
6DPRD��,Q�KLV�FRPPHQWDU\�9D·D�KLJKOLJKWV�WZR�NLQGV�RI�nuu or village. He 
points out that the reform committee must take notice of the difference between 
nuu mavae��WUDGLWLRQDO�YLOODJHV���ZKLFK�KH�GHÀQHV�DV�WKRVH�WKDW�KDYH�faalupega 
aloaia (traditional village constitutions) and nuu fou (new villages) that have 
no traditional village constitutions and where most of the residents live in 
residences on freehold rather than customary land. In asserting the existence of 
these two kinds of nuu, he points out that the traditional concept of nuu shifts 
to accommodate new contexts, a shift that demands a change in the way we 
might conceive of nuu today and by implication of aganuu��%XW�ZKLOH�9D·D�
perhaps inadvertently unsettled dominant constructions of nuu by publicly 
noting the existence of an alternative construct, the purpose for his opinion 
was not to endorse the new construct but to realign it with the old. Nuu fou 
KH�SRLQWV�RXW�DUH�IUDXJKW�ZLWK�´ODZOHVVQHVVµ�DQG�UHTXLUHV�D�JRYHUQLQJ�ERG\�
that can control this, something which the reform committee should consider 
in terms of perhaps extending the scope of the powers and authorities of the 
courts to impose a fono a matai ma faipule (literally the council of chiefs and 
village mayor, which is also the village fono) of sorts, similar to that in nuu 
mavae, in these nuu fou. He states:26

It is very well for the Alii and Faipule of an established village (nuu mavae) 
to do a ruling on a family/individual on customary land, that would stand. 
But for a family/individual on his/her freehold land, it is hard. For a group 
of matai to call themselves o Alii ma Faipule o se nuu fou [sic] …, it would 
be hard to evict an unruly family from their freehold [land]. … To add, if not 
already, a provision for the courts to support/endorse the Alii & Faipule order 
of eviction on an unruly family/individual after a couple of warnings and not 
for the courts to rule against the Alii and Faipule decision in a petition against 
the A&F over rule order. This will strengthen the Alii & Faipule control on 
their respective villages and over the lawlessness of their residents.

7KH� FKLHÁ\� V\VWHP� WKDW�9D·D� DOOXGHV� WR� LV� NQRZQ� DV� WKH� faamatai and is 
central to Samoan custom.27 The faamatai is today protected and increasingly 
governed by the Samoa Land and Titles Court. The Court has become the 
contemporary bastion of Samoan custom and traditions. Within the faamatai 
DUH�WKUHH�HOHPHQWV�FRQVLGHUHG�E\�$LRQR�)DQDDÀ�WR�EH�FRUH�WR�RQH·V�faasinomaga 
�RQH·V�FRUH�LGHQWLW\�DQG�LQKHULWDQFH�DV�D�6DPRDQ���ÀUVW��matai titles (suafa���

26 Samoan Observer, online at www.samoaobserver.ws/index.php?option=com_content&v
iew=article&id=35555:village-fono-act&catid=52:letters-to-the-editor&Itemid=61 (last 
accessed 23 October 2011).

27 While a lot of authors have made reference to the faamatai, two books have focused 
VSHFLÀFDOO\�RQ�LW��6HH�6R·R��DERYH�Q�����DQG�6�9DDL�6DPRD�)DDPDWDL�DQG�WKH�5XOH�RI�/DZ 
(National University of Samoa, 1999).
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second, lands (fanua) that belong to or are governed by the suafa�28 and, 
third, the Samoan language (le gagana Samoa).29 There is little dispute over 
WKH�VLJQLÀFDQFH�RI�WKHVH�HOHPHQWV�WR�WKH�faamatai and perhaps even to aga-
i-fanua/aganuu (village custom) or faasamoa (Samoan culture). However, 
FRQQHFWLQJ�WKH�LGHD�RI�EHLQJ�6DPRDQ�WR�FKLHÁ\�WLWOHV��ODQG�DQG�ODQJXDJH�VHWV�
off red lights for those like Marina who feel it in their bones that they are 
6DPRDQ�HYHQ�LI�WKH\�FDQ·W�VD\�LW�LQ�6DPRDQ��KDYH�QHYHU�OLYHG�LQ�6DPRD�DQG�
KROG�QR�FKLHÁ\�WLWOH�30

In probing further the contested meanings associated with Samoan custom, 
unpacking the relationship between language, lands and titles via what litigants 
say (and do not say) about suli (rightful heir) and pule is useful. I turn now to 
examine how two litigants have voiced their respective claims of suli and/or 
pule over lands and titles in the Samoa Land and Titles Court.

IV. VOICING SAMOAN CUSTOM IN LAND AND 
TITLES COURT SUBMISSIONS

There are many Samoan customary principles recognised by the Samoa Land 
and Titles Court in determining Samoan custom.31 I only wish to focus here on 
two: suli and pule��$FFRUGLQJ�WR�)DQDDÀ�$LRQR�/H�7DJDORD��$LRQR�)DQDDÀ·V�
daughter) they are the two most litigated Samoan custom issues in the Land 
and Titles Court since its beginnings.32 The two concepts are intertwined. Pule 
LV�GHVFULEHG�E\�)DQDDÀ�DV�UHODWLQJ�WR�́ RZQHUVKLSµ�DQG�́ DXWKRULW\µ��,Q�UHODWLRQ�

28� 7KH�TXHVWLRQ�RI�ZKHWKHU�D�WLWOH�EHORQJV�WR�RU�LV�JRYHUQHG�E\�ODQG��LH�LWV�FXVWRPV��RU�YLFH�
versa is interesting. Certainly, lands and titles according to Samoan custom or aganuu are 
LQH[WULFDEO\�OLQNHG��$LRQR�)DQDDÀ�VXJJHVWV�WKDW�ODQGV��fanua) belong to/are governed by 
the titles (suafa). According to Tui Atua (above, n 20) indigenous Samoan cosmology infers 
divinity in both land and people. Titles bestow leadership status and are given to people who 
have an ancestral connection to the families who originally settled on the lands associated 
with the title and/or who have demonstrated faithful and loving service to this/these same 
family/families. Land and titles are believed sacred. Perhaps the answer is that both belong 
or govern each other.

29� $LRQR�)DQDDÀ�FDOOV�WKLV�ÀUVW�FRUQHUVWRQH��le poutu toa muamua) igoamatai (matai�RU�FKLHÁ\�
WLWOHV���WKH�VHFRQG��le poutu lona lua) she refers to as lands designated to the authority of 
the matai title (“o eleele ma fanua e pulea e le igoa matai, le igoa po o le suafa, ae le o le 
tagata o lo o umia le igoamataiµ���DQG�WKH�WKLUG��le poutu lona tolu) is the Samoan language 
(le gagana Samoa) (2�OH�)DDVLQRPDJD��/H�7DJDWD�PD�ORQD�)DDVLQRPDJD��Lamepa Press, 
Alufa, 1997) at 2-4.

30� 6HH�5RLQH�/HDODLDXORWR·V��������EULHI�DUWLFOH�IRU�WKH�Mental Health News, where she laments: 
“I am Samoan, but can Samoans accept me?”

31� 6HH�)DQDDÀ�$LRQR�/H�7DJDORD�´¶6XD�OH�/HD�²�WRWR�OH�$WD·��7KH�/DQG�DQG�7LWOHV�&RXUW�RI�
Samoa 1903–2008: Amid Continuity and Change” PhD Thesis, Faculty of Law, University 
of Otago, Dunedin, 2009 and Vaai (above n 27).

32 Ibid.
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to customary land, she argues that pule is “the authority to allocate land, to 
dispose of it, to exclude people from it, to use, and to allow or end use of 
it”.33 And she recognises that ownership is more in line with the concept of 
having trusteeship than an alienable right. Pule is therefore about ownership 
and authority exercised in trust and vested in the matai�WLWOH�RU�RIÀFH�34 Those 
who are bestowed matai titles are those whose claims to the title are considered 
legitimate. These people argue a suli status with pule rights and obligations. 
In this sense suli is central to the faamatai and inextricably linked to the pule 
of a matai.

When a suli�KDV�EHHQ�EHVWRZHG�D�FKLHÁ\�WLWOH�DQG�LV�IRUPDOO\�UHFRJQLVHG�DV�
a matai, the whole machinery of rules and norms associated with his or her 
pule as titleholder is put into play. As with any jurisprudential system there is 
a struggle between the technocrats who get obsessed with the technicalities of 
rules and legalese, the philosophers who seek to remind of the proper place of 
ideals and virtues and then the pragmatists who want workable systems that 
FDQ�SURJUHVV�WKH�EXVLQHVV�RI�WKH�GD\�LQ�DV�HIÀFLHQW�DQG�HIÀFDFLRXV�D�ZD\�DV�
possible. All three voices can be found in the submissions of Samoan litigants 
WR�WKH�/DQG�DQG�7LWOHV�&RXUW��ERWK�WKURXJK�ZKDW�WKH\�VD\�DQG�ZKDW�WKH\�GRQ·W�
say. What I am interested in here is not to evidence the existence of pule and 
suli as customary principles for this is well-documented elsewhere35 and is 
rather obvious, instead I seek to highlight how litigants say (or do not say) with 
certainty what pule or suli�DUH�DQG�WKH�WHFKQLTXHV�RU�WDFWLFV�XVHG��DV�)RXFDXOW�
would say,36 to hear some voices over others.37

In the interests of space I explore only two narrative excerpts, one each from 
two different case examples. One case highlights an example of how suli has 
been argued and the other offers an example of how pule has been asserted.

7KH�ÀUVW�FDVH�LQYROYHV�D�IDPLO\�FKLHÁ\�WLWOH�́ /HXOXVRRµ�WR�ZKLFK�P\�SDWHUQDO�
grandmother is connected. The text of the Court submission I offer was drafted 
by my father. It basically asserts that a current titleholder is not suli. The 
submission was drafted by my father on behalf of his side of the Sa Leulusoo 
IDPLO\�RI�6DOHDXPXD��LQ�8SROX��ÀQDOLVHG�RQ����'HFHPEHU������DQG�VXEPLWWHG�

33 Ibid, at 177.
34 See Tui Atua (above n 20) and Vaai (above n 27).
35� 6HH�)�$LRQR�/H�7DJDORD�WKHVLV��DERYH�Q������$�6R·R�Democracy and Custom in Samoa: An 

Uneasy Alliance��,63�3XEOLFDWLRQV��8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF��6XYD��������DQG�9DDL�
(above n 27).

36 See Foucault in Burchell et al., above n 9.
37 Alison Jones “The Limits of Cross-Cultural Dialogue: Pedagogy, Desire and Absolution 

in the Classroom” (1999) 49 Educational Theory 3 299 at 307 in relation to cross-cultural 
educational dialogue makes the point that the “voice heard” is more important than the 
“speaking voice”. This is just as applicable in the courtroom.
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to the Court just before Christmas. In this submission my father and his co-
litigants were appealing against the decision of the Court delivered a couple 
of months earlier (October 2003) where it upheld the bestowal of the Leulusoo 
title on one particular incumbent. In making their appeal they raised the issue 
of suli. In offering reasons for their appeal my father and his co-litigants set 
up their plea as follows. I offer the most pertinent parts for our purposes in 
Samoan and English.38

1. /DX�$ÀRJD�PD�OR·X�IDDDORDOR�WHOH�R�OH�IDDLXJD�PDWXD·L�OH�WDODIHDJDL�
lea, ua faia faamalosi e aunoa ma le malilie iai o suli moni o lenei 
suafa, lea ua tauaaoina mai e Alii o le Faamasinoga e uiga i lenei 
Suafa. [Your Honour, the decision of the Court is untenable, it does 
not have the support of suli moni or the true heirs of the title].

2.  O le pepa numera 4 po o le itulau 4 (fa) o le faaiuga o loo faapea mai 
le numera 2 puipui. O nofo taluai nei a Paipa ma Faaiviivi e tupuga 
PDL�LD�)ROLDQR�PD�XD�RR�QHL�L�OH�WDLPL�R�$XOD·L��H�VHVH�PDPDR�L�6LDPDQL�
DXD�IR·L�R�OH�QRIR�D�3DLSD�H�OH�R�VH�QRIR�D�VXOL�R�)ROLDQR��2�OH�QRIR�R�
VXOL�R�3X·H�OHD�H�LWX�IDDWDVL�PD�$XOD·L�DXD�IRL�R�OH�WDXWLQRJD�PDQLQR�
D�$XOD·L��R�3X·H�R�OH�XVR�R�$XOD·L��2�JDID�D�OH�LWX�D�7DJR�2VRRVR�R�
ORR�PROLPDX�PDL�DL�7HRÀOR�/XDPDQX�PD�$QHWHOHD�/XDPDQX�R�ODWRX�R�
VXOL�PRQL�R�3X·H�OH�XVR�R�$XOD·L��2�WDXWLQRJD�D�OH�LWX�WHWHH�QXPHUD�OXD�
OHD�H�WD·LWD·L�DL�7DJR�2VRRVR��R�ODWRX�R�VXOL�R�3X·H��«2�ORQD�XLJD�R�
OH�IDDLXJD�/.�����DVR�����������H�WRDWHOH�WXDD�R�ORR�VRLIXD�PDL�SHD��
e oo mai i le taimi nei, o nisi e lei lava ona maliliu atu sa silasila ma 
VLODÀD�XPD�OH�QRIR�D�/HXOXVRR�0DQDLD�R�OH�DWDOLL�R�3X·H��[The decision 
at page 4(2) says that the last two titleholders were from Paipa and 
Faaiviivi heirs, and now it is the time for the heirs of Foliano. The 
EHVWRZDO�RQ�WKH�KHLU�RI�3X·H�LV�IURP�WKH�VDPH�VLGH�DV�$XOD·L��EHFDXVH�
DV�WHVWLÀHG�WR�E\�$XOD·L��3X·H�LV�WKH�EURWKHU�RI�$XOD·L��7KH�JHQHDORJ\�
RI�7DJR�2VRRVR�WKDW�7HRÀOR�/XDPDQX�DQG�$QHWHOHD�/XDPDQX�WHVWLÀHG�
WR��VWDWLQJ�WKDW�WKH\�DUH�WUXH�KHLUV�RI�3X·H��SRLQWV�RXW�WKDW�3X·H�LV�WKH�
KHLU�RI�$XOD·L��7KH�WHVWLPRQ\�RI�WKH�UHVSRQGHQWV�IRU�SDUW\�QXPEHU�WZR��
OHG�E\�7DJR�2VRRVR��VWDWHV�WKDW�WKH\�DUH�KHLUV�RI�3X·H��7KHUHIRUH�DV�
QRWHG�LQ�WKH�&RXUW�GHFLVLRQ�/.�����������������WKHUH�DUH�PDQ\�ZKR�
KDYH�SDVVHG�RQ�DQG�DUH�VWLOO�DOLYH�WRGD\�ZKR�KDYH�WHVWLÀHG�DQG�NQRZ�
WKDW�/HXOXVRR�0DQDLD�LV�WKH�VRQ�RI�3X·H@�

3. E faamaonia lea itu i tusi e lua a Tafua Faausuusu na ave ia Kovana 
Kaisalika aso 30 Me 1914 ma le isi i le aso 11 Iuni 1914, e talosagaina 
DL�OH�.RYDQD�LQD�LD�WRÀD�DORDLD�0DQDLD�R�OH�DWDOLL�R�3X·H�H�VXDID�L�
OH�/HXOXVRR«�>«/HXOXVR·R�0DQDLD�LV�WKH�VRQ�RI�3X·H�DFFRUGLQJ�WR�
letters sent to the Governor on 30 May 1914 and 11 June 1914 by 
Tafua Faausuusu, high chief of Saleaumua]….

38� 3HUVRQDO�UHFRUGV��7KH�(QJOLVK�ODQJXDJH�WUDQVODWLRQ�RIIHUHG�WR�WKH�FRXUW�KDV�EHHQ�UHÀQHG�IRU�
economy of space. Most of the English language used in the English original is kept.
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As readers of Samoan and English will note, the movement between the 
Samoan original and English translation is not very smooth and really does 
only lick the surface, but it is possible from what is said in both the English 
DQG�6DPRDQ�YHUVLRQV�WR�DSSUHFLDWH�WKH�SRLQW�WKDW�VLJQLÀFDQW�VSDFH�LV�JLYHQ�LQ�
Land and Titles Court submissions to asserting (both explicitly and implicitly) 
the rightness of the gafa or genealogy of those claiming suli status. In this 
excerpt the litigants use the term suli moni39 to emphasise that heirs must be, 
in their view, true heirs. And, true heirs are those who can show connection 
to a common ancestor. For litigants such as my father and his cousins the 
strength of their gafa lies in presenting as much corroborating evidence as 
SRVVLEOH��7ZR�FHUWLÀHG�FRSLHV�RI�WZR�KDQGZULWWHQ�OHWWHUV�ZULWWHQ�E\�7DIXD��D�
recognised high chief title of Saleaumua, to the German Governor Schultz 
DVVHUWLQJ�WKDW�0DQDLD�LV�WKH�VRQ�RI�3X·H��DUH�JROG��,Q�SXWWLQJ�WRJHWKHU�WKHLU�
submission, litigants like my father and uncles seek to compose their response 
by maximising the strengths of their evidence and marginalising any issues 
that may raise doubt. These are standard tactics for addressing/manoeuvring 
judicial focus/concern.

Arguing the issue of suli in court is thus in large part about arguing the 
DXWKHQWLFLW\�RI�RQH·V�JHQHDORJLFDO�UHFRUG�RU�gafa�DQG�XVLQJ�RQH·V�ZKHUHZLWKDO�
to craft a mau or tala (ie story/appeal submission) that can support that. 
Without a credible gafa (one that has corroborating evidence), the chances 
of sustaining a claim of suli in the Land and Titles Court is severely limited. 
,Q�PDQ\�ZD\V�WKH�VLWXDWLRQ�LV�OLNH�WKDW�RI�PDNLQJ�VFLHQWLÀF�FODLPV��ZKHUHE\�
claims (hypotheses) are put forward and promoted as “true” (insofar as the 
evidence permits) until proven otherwise. This case offers an example of 
how knowledge of gafa is power. The power of that gafa and the knowledge 
associated with it is undermined, however, as soon as any of the corroborating 
evidence asserted to prove the truth or authenticity of the gafa is challenged 
DQG�WKDW�FKDOOHQJH�XSKHOG�E\�WKH�&RXUW��7KLV�EHJV�WKH�TXHVWLRQ��KRZ�GRHV�WKH�
Court assess the authenticity of a gafa and its corroborating evidence? After 
UHDGLQJ�)DQDDÀ�$LRQR�/H�7DJDORD·V�GRFWRUDO�UHVHDUFK��ZKHUH�VKH�DQDO\VHV�
460 Land and Titles Court case decisions from 1903 to 2008, the answer is 
SHUKDSV�WKDW��DW�SUHVHQW��LW·V�KDUG�WR�WHOO�40

0\�ÀQDO�SRLQW�ZLWK�UHJDUGV�WR�WKLV�DQDO\VLV�RI�WKH�LVVXH�RI�suli is the principle 
of IHODIRODIRD·L (or taking turns) alluded to by the Court in this /HXOXVRR case. 
It is generally accepted that the principle was and is practised by families as a 

39 Sometimes the terms suli moni are used interchangeably with the terms suli faavae or 
original (faavae) heirs.

40� )DQDDÀ�VD\V��́ «GXH�WR�WKH�QDWXUH�RI�WKH�UHDVRQLQJ�XVXDOO\�HPSOR\HG�LQ�WKH�&RXUW·V�GHFLVLRQV��
it is often hard to know how and why the Court determines how custom should be applied 
to the facts to resolve a particular dispute” (above n 27 at 199).
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fair approach to resolving multiple claims to matai titles, especially titles of 
high rank.41 In responding to this my father and his co-litigants told the Court 
that this principle was not appropriate in this case. The Court, they believed, 
ZDV�PLVLQIRUPHG�DV�WR�WKH�LQFXPEHQW·V�JHQHDORJ\��KH�ZDV�QRW�IURP�WKH�OLQHDJH�
WKDW�VKRXOG�QRZ�KDYH�LWV�ULJKWIXO�WXUQ��WKHUHIRUH�WKH�&RXUW·V�ÀQGLQJ�LQ�IDYRXU�
RI�WKH�LQFXPEHQW�ZDV�PRUH�WKDQ�LQDSSURSULDWH��LW�ZDV�ZURQJ��7KH�EDVLV�RI�WKLV�
assertion is of course the truth of their version of the Leulusoo gafa. In the 
courtroom (both in their oral and written submissions) litigants perceive that 
they must present a case or argument that is in no doubt about the rightness 
of their version (even if only on the balance of probabilities).

7KH�WHQRU�RI�WKH�H[FHUSW�IURP�P\�IDWKHU·V�IRUPDO�DSSHDO�VXEPLVVLRQ�FRQWUDVWV�
markedly with that of the excerpt to be examined next from a typewritten letter 
recording content from two conversations. This letter was written by Tui Atua 
to the Court registrar and submitted to the Court as supporting evidence for 
WZR�FDVHV�WKDW�ZHQW�WR�&RXUW�TXHVWLRQLQJ�KLV�pule in 2003 and 2010. 42 One 
FRQYHUVDWLRQ�ZDV�EHWZHHQ�7XL�$WXD��3RORDL�.DOHRSD�DQG�3RORDL�0LNDHOH·V�
UHSUHVHQWDWLYH�7DIDIXQD·L�9LOLDPX��WKH�RWKHU�EHWZHHQ�7XL�$WXD�DQG�7XSROHVDYD��
3RORDL�.DOHRSD�DQG�7DIDIXQD·L�ZHUH�SUHVHQW�GXULQJ�WKH�FRQYHUVDWLRQ�EHWZHHQ�
Tui Atua and Tupolesava. Tui Atua, Poloai and Tupolesava are key characters 
in the 2003 and 2010 cases mentioned earlier.

As a papa�WLWOH�7XL�$WXD�LV�RI�VLJQLÀFDQW�KLVWRULFDO�DQG�FXOWXUDO�YDOXH��ERWK�WR�
WKH�GLVWULFW�RI�$WXD�DQG�WR�6DPRD�DV�D�ZKROH��$VRIRX�6R·R�ZULWHV�WKDW��´7KH�
original holders of these [papa] titles are traced to the god Tagaloa-a-lagi. From 
oral traditions, these titles appear to be among the oldest in Samoa.”43 The 
excerpt from the letter for examination here relates to the pule of the Tui Atua 
over the lands/residence called Mulinuu ma Sepolataemo (M&S), situated in 
WKH�YLOODJH�RI�/XÀOXÀ��LQ�8SROX��/HW�PH�WXUQ�QRZ�WR�WKH�VSHFLÀFV�RI�WKH�OHWWHU�

2Q����$XJXVW�������7XL�$WXD�7XSXD�7DPDVHVH�(À�DV�WKH�FXUUHQW�7XL�$WXD�
WLWOHKROGHU�VXEPLWWHG�WR�WKH�/DQG�DQG�7LWOHV�&RXUW�UHJLVWUDU�IRU�ÀOLQJ�LQ�WKH�
Court records a letter which recorded and summarised the two conversations 
noted already. Both conversations were directly related to each other and 
fundamentally about the issue of the pule of the Tui Atua over Mulinuu ma 
Sepolataemo.44 The letter, in the absence of a verbatim transcript, was offered 
not only as evidence of the fact of an event, ie that the conversation happened 
DW�VXFK�DQG�VXFK�D�WLPH�LQYROYLQJ�VR�DQG�VR��EXW�DOVR�RI�7XL�$WXD·V�FRQWHQWLRQ�

41� 6HH�6R·R��DERYH�Q�����
42 See Samoa Land and Titles Court cases (2003) LC 10481 P1 and (2010) LC 11443.
43 Ibid at 2. Tagaloa-a-lagi is believed in Samoan mythology to be the progenitor of human 

life in Samoa.
44 I am grateful to Tui Atua for access to this letter and for offering me explanation of the 

events surrounding these conversations.
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that although issues of pule are always high drama because of its potential 
LPSDFW�RQ�SHRSOH·V�OLYHOLKRRGV��WKRVH�H[HUFLVLQJ�pule, especially paramount 
titleholders, have a real responsibility not only to be certain and transparent 
about the basis of their pule, but also mindful of the message of the saying 
“e le tu se tamaaiga i se uaniu” (literally, a tamaaiga or highly ranked chief 
does not stand alone on the top of a coconut tree), a saying to which I will 
refer again later. Let me turn now to relevant excerpts from the letter, which 
are as follows (English translations mine):

,QD�XD�YDLYDL�OH�JDVHJDVH�R�0XDJXWXWL·D�9LOL��RQD�VDYDOLD�OHD�R�D·X�H�3RORDL�
.DOHRSD�PD�7DIDIXQD·L�9LOLDPX�H�IDL�PD�VXL�R�3RORDL�0LNDHOH��H�PRPROL�PDL�VH�
PDQD·R�R�OH�WRHDLQD�R�0XDJXWXWL·D�9LOL�LD�WH�DX��>:KHQ�0XDJXWXWL·D�9LOL�ZDV�
RQ�KLV�GHDWK�EHG��3RORDL�.DOHRSD�DQG�7DIDIXQD·L�9LOLDPX��ZKR�FDPH�RQ�EHKDOI�
RI�3RORDL�0LNDHOH��FDPH�WR�VHH�PH�WR�SDVV�RQ�WKH�G\LQJ�ZLVK�RI�0XDJXWXWL·D�
Vili (who wished to be buried at M&S).]

2� OD·X� IHVLOL�PXDPXD� LD�3RORDL�PD�7DIDIXQD·L�� H� IDDXSXLQD� IDDSHD��2� OH�
PDWDXSX�OHD�R�OR�XD�OXD�RR�PDL�DL�H�ÀD�WDQX�OH�WLQR�R�OH�WRHDLQD�L�OH�HOHHOH�R�
0XOLQXX�PD�6HSRODWDHPR��H�IDLJRÀH��IDLJDWD�²�IXDIXD�L�OH�WDOL�R�OH�IHVLOL�OHQHL��
´2� VH� ORJR�SR� R� VH� IDDQRL"µ� >0\�ÀUVW� TXHVWLRQ� WR�3RORDL� DQG�7DIDIXQD·L�
was worded like so: the matter that you have brought with you today, that 
0XDJXWXWLD�ZLVKHV�WR�EH�EXULHG�DW�0	6��FDQ�EH�VWUDLJKWIRUZDUG�RU�GLIÀFXOW�
GHSHQGLQJ�RQ�\RXU�DQVZHU�WR�P\�TXHVWLRQ��ZKLFK�LV��KDYH�\RX�FRPH�WR�OHW�PH�
know or are you asking me for permission?]

7DOL�3RORDL��2�OH�WDORVDJD�H�IDDQRL�DL�ORX�ÀQDJDOR��RQD�R�OH�SXOH�DWRDWRD�R�
loo ia te oe. [Poloai responded: We have come to ask your permission, we 
acknowledge that full authority is vested with you.]

2QD�RX�IDDSHD�DWX�OHD��8D�IDLJRÀH�OH�PDWDXSX��$H�OH�PDIDL�RQD�DYDWXD�VR�OXD�
WDOL�YDJDQD�XD�PD�IHXWDJD·L�PD�7XSROHVDYD��0D��R�OH�D�DOX�OH�WDPD�H�¶D·DPL�
Tupo.45 [I replied: Okay, in that case the issue is straightforward. But I cannot 
give you an answer until I speak with Tupolesava. I will send someone to 
fetch him.]

Ma taunuu Tupo ona ou faaalia lea i ai o le mataupu: “E ui lava ona o le pule 
R�ORR�LD�WH�D·X�WXVD�DL�PD�OH�LXJD�R�OH�)DDPDVLQRJD��DH�OH�PDIDL�RQD�RX�VRRQD�
fai se mea, e faigata lo ta va nonofo. I le o lea, e le mafai ona ou ave se tali 
LD�/XÀOXÀ�DH�WD�WH�OH·L�IHXWDJD·Lµ��6DXQRD�PDL�7XSR��´H�OH�ORWR�H�WDQX�OH�WLQR�R�
0XDJXWXWL·D�9LOL�L�OH�HOHHOH�R�0XOLQXX�PD�6HSRODWDHPRµ��2QD�RX�IDL�DWX�OHD��
´7XSR��LD�WXXWXX�PDPDR�ODX�WRID��)DDWRD�WXOD·L�PDL�D�OHD�R�VH�PHD�IDDSHQHL�
WDOX�PDL�OH�QRIRDLJD�D�RH�PD�D·X��0D��H�IDDPDVLQRLQD�DL�WD·XD�H�/XÀOXÀ�PD�OH�
atunuu, po o se tofa alofa, se tofa faamagalo, po o se tofa fai aiga lelei e tausi 
DL�0XOLQXX�PD�6HSRODWDHPR��8D�DIX�OH�VRLIXD�R�0XDJXWXWL·D�9LOL�L�0XOLQXX�
ma Sepolataemo. Afai e ave lona tino maliu e tanu i se isi eleele e fuatia oe 

45 Tupo is a shortened version of the name Tupolesava.
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PD�D·Xµ��1D�L·X�LQD�WXX·DXODIR�7XSR� [When Tupo arrived, we discussed the 
matter. I said to him: “Even though I have the pule or authority over M&S 
DV�DIÀUPHG�E\�WKH�FRXUWV��,�FDQQRW�MXVW�DVVHUW�LW�ZLWKRXW�ÀUVW�FRQYHUVLQJ�ZLWK�
\RX��%HFDXVH�RI�WKLV�,�KDYH�VDLG�WR�/XÀOXÀ�WKDW�,�ZLOO�JLYH�WKHP�DQ�DQVZHU�
only after we have talked. Tupo replied that he did not want Muagututia Vili 
to be buried at M&S. I paused then said: “Tupo, we have to think carefully 
and be mindful of doing what is wise and best for the long term. This is the 
ÀUVW�WLPH�WKDW�VRPHWKLQJ�OLNH�WKLV�KDV�EHHQ�EURXJKW�WR�XV��:KDW�ZH�GR�KHUH�
ZLOO�EH�VFUXWLQLVHG�E\�/XÀOXÀ�DQG�6DPRD��,W�ZLOO�EH�DVNHG�ZKHWKHU�ZKDW�ZH�
GLG�ZDV�UHÁHFWLYH�RI�WKH�ZLVGRP�RI�ORYH��WKH�ZLVGRP�RI�IRUJLYHQHVV�DQG�WKH�
wisdom of protecting and nurturing what is best for M&S. This man has given 
long service to the family and to M&S. If we were to deny him a burial on the 
land he has served faithfully all his life, would that be a loving thing to do? 
Would we be unduly harsh?” After some thought, Tupo changed his mind.]

Na ou faaalia: “Afai o le a le lagi o le toeaina, ia faasalalau i le suafa o 
Tupolesava ma Poloai ma Poloai.” Na faapea ona faia.” [I then said that 
when Muagututia passes away, the funeral notice should be publicised under 
the directives of Tupolesava, Poloai and Poloai. This is what happened].

7KH�DERYH�H[FHUSW�LGHQWLÀHV�WKDW�WZR�UDQNHG�matai�WLWOHV�RI�/XÀOXÀ�²�3RORDL�
DQG�7XSROHVDYD� ²� DIÀUPHG� WKDW� WKH�7XL�$WXD� KDG�pule over Mulinuu ma 
Sepolataemo. This is evident not only by what was said out loud: “…O le 
WDORVDJD�H�IDDQRL�DL�ORX�ÀQDJDOR��RQD�R�OH�SXOH�DWRDWRD�R�ORR�LD�WH�RH��[…
We have come to ask your permission, we acknowledge that full authority is 
vested with you]” (my emphasis), but also by the not-said, at least in the above 
summary record submitted to the Court. What was not said was the “already-
VDLGµ�IDFW�NQRZQ�WR�3RORDL�DQG�7XSROHVDYD�WKDW�QR�PHPEHU�RI�0XDJXWXWLD�9LOL·V�
family has been buried at Mulinuu ma Sepolataemo and this was according 
to the wishes of key predecessors. How they were to proceed on deciding 
whether or not to follow the custom set down by these predecessors would 
depend on how pule was to now be negotiated between Tui Atua, Poloai and 
7XSROHVDYD��$IWHU�HVWDEOLVKLQJ�WKH�YLHZV�RI�WKH�WZR�3RORDL�RQ�WKH�7XL�$WXD·V�
pule, the summary record then states that the Tui Atua in discussion with 
Tupolesava explored what ought to be the right thing to do from their side of 
things. In consulting with Tupolesava the Tui Atua is saying (without saying 
it) that although in custom and in law as the Tui Atua he has the pule to decide 
the matter, there is due process within this pule which advises of the need to 
consult with key family members before making a decision. In this situation 
Tupolesava was one such family member. This due process principle was 
designed to facilitate rather than hinder good family and village relations. In 
D�SDSHU�GHOLYHUHG�WR�WKH�0ăWăKDXDULNL�,QVWLWXWH·V�6\PSRVLXP�RQ�3RO\QHVLDQ�
Customary Law held in Auckland in 2005, titled “Resident, Residence and 
Residency in Samoan custom”, Tui Atua makes this point and makes it in 
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relation to his pule as titleholder over Mulinuu ma Sepolataemo. In a bold move 
WKH�7XL�$WXD�H[SRVHV�KLPVHOI�LQ�WKLV�SDSHU�E\�DOVR�DVVHUWLQJ�WKH�GLIÀFXOWLHV�
of enforcing pule when one does not and has not lived in the residence or on 
the lands over which pule is claimed. He states:46

There is a common saying in Samoan: e le tu se Tamaaiga i se uaniu, literally 
meaning a Tamaaiga stands or falls because of the bonds of love and loyalty he 
is able to generate amongst his people, his aiga��,I�KH�LV�UHVLGHQW�WKH�UHTXLVLWH�
bonding obviously emerges more easily than if he is not. This is a powerful 
caveat to the pule of Tamaaiga and brings to the fore, in contemporary Samoan 
WLPHV�� WKH� VLJQLÀFDQFH�RI� WKH� FXVWRPDU\� DQG�KLVWRULFDO� UHIHUHQFH�SRLQWV� RI�
creation (or residency), genealogy (or resident) and place (or residence).

The issue of absentee titleholders is part of the un-said in the conversations 
between Tui Atua, Poloai and Tupolesava. It is understandable that it would 
not want to be said in a transcript to the Court. For our purposes here it does 
UDLVH�DQ�LQWHUHVWLQJ�TXHVWLRQ��KRZHYHU��DERXW�ZKHWKHU�RU�QRW�pule ought to 
FRQWDLQ�D�UHTXLUHPHQW�RI�D�WLWOHKROGHU�EHLQJ�LQ�UHVLGHQFH�GXULQJ�KLV�RU�KHU�
residency. In asking Tupolesava to consider the long and faithful service of 
Muagututia Vili to Mulinuu ma Sepolataemo, one could surmise that Tui Atua 
ZDV�SUREDEO\�PLQGIXO�RI�WKH�LQMXVWLFH�RI�UHIXVLQJ�VXFK�D�UHTXHVW�JLYHQ�ERWK�
the long and faithful service of Muagututia Vili to Mulinuu ma Sepolataemo 
on the one hand, and his own long-term absenteeism from the same on the 
other. In relation to the concept of pule and how it applies in this case the 
Tui Atua says (without expressly saying it) that pule – and by implication 
custom – is governed by considerations of justice that must take into fair 
account the context of the day as well as the virtues of legal or customary 
principles such as precedent. The character of pule painted by this case is of 
a principle that demands power and certainty, the negative aspects of which 
can only be tempered by the vigilant embrace of discourses of empowerment 
DQG�VHOI�UHÁH[LYLW\�47

Inexplicable decisions, whether made by the courts or by matai, generate 
an uncertainty that can undermine the bigger project of justice. Explicable 
decisions that encourage clear and transparent rules and practices are more 
likely to evoke faith in the fairness of the decision and the decision-maker. 
This is a strength of discourses of certainty. But there are some decisions or 
claims that assert a certainty where such certainty actually does not exist. In 

46 See Tui Atua “Resident, Residence and Residency in Samoan Custom” in R Benton (ed) 
&RQYHUVLQJ�ZLWK�WKH�$QFHVWRUV��&RQFHSWV�DQG�,QVWLWXWLRQV�LQ�3RO\QHVLDQ�&XVWRPDU\�/DZ 
�7H�0ăWăKDXDULNL�,QVWLWXWH��8QLYHUVLW\�RI�:DLNDWR��������DW����

47� 5�.HHVLQJ�´&UHDWLQJ�WKH�3DVW��&XVWRP�DQG�,GHQWLW\�LQ�WKH�&RQWHPSRUDU\�3DFLÀFµ����������
&RQWHPSRUDU\�3DFLÀF��	�����WDONV�DERXW�WKH�QHHG�IRU�DVWXWH�VFHSWLFLVP�DQG�VHOI�UHÁH[LYLW\�
in order to overcome the temptations of certainty that bedevil scholarship on custom.
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these cases, which would include some but certainly not all claims of pule and 
suli status, the discourses of certainty at play can operate more to confound 
or subjugate than to empower. It is these situations that must be watched for 
carefully and where the technologies of justice must be sophisticated enough 
to pick up on and to then appropriately deal with. But doubt or uncertainty are 
QRW�DOZD\V�QHJDWLYH��LQ�IDFW�WKH\�FDQ�EH�HPSRZHULQJ�DQG�SURGXFWLYH��WKH\�FDQ�
EH��DV�P\�IULHQG�6LVWHU�9LWROLD�VD\V��H[XEHUDQWO\�OLIH�DIÀUPLQJ�48 In this sense 
RXU�LQTXLULHV�LQWR�FXVWRP�DUH�H[HUFLVHV�LQ�WKH�VHQVLWLYH�EXW�ULJRURXV�VFUXWLQ\�
of certainty, engaged in for the greater and relentless goal of searching for 
justice. In our probing we would be wise to remember, that such a search 
involves not only a search for the wisdom of what was said, but also of what 
was not said, and of the wisdom of not saying what perhaps ought to be said.

V. CONCLUSION

2QH�RI�WKH�KXJH�GLIÀFXOWLHV�DVVRFLDWHG�ZLWK�SURELQJ�WKH�VDLG�DQG�XQVDLG�LQ�FRXUW�
FDVHV��HVSHFLDOO\�WKRVH�LQYROYLQJ�SXEOLF�ÀJXUHV��LQ�VPDOO�SODFHV�OLNH�6DPRD�
ZKHUH�RQO\�D�KDQGIXO�RI�WLWOHV�KROG�VLJQLÀFDQW�SXOO�DW�WKH�QDWLRQDO�OHYHO��LV�
that sometimes what is brought to light is politically uncomfortable. For any 
leader the easy option is to suspend critical judgment or maintain silence on 
any matter that even just smells politically contentious. Samoan custom as a 
human construct can never be totally immune to human manipulations. The 
subtleties of meaning and the problems of translation mean that sometimes we 
can only really touch the surface of understanding the myriad ways in which 
Samoan custom is voiced, not-voiced, heard and mis-heard, understood and 
mis-understood. But that is not to say that we cannot or should not try to delve 
beneath the surfaces to get at what might be true or real, to get at what connects 
or disconnects, or to what drives things such as custom and holds us to it. 
Custom may well be an invention that is reinvented and even circumvented, 
IRU�JRRG�DQG�EDG��DV�5RJHU�.HHVLQJ�KDV�SRLQWHG�RXW��EXW�XQSDFNLQJ�LW�LV��DW�
least in the Samoan context, as aganuu or aga-i-fanua, our closest connection 
towards working out, as honestly and as openly as possible, what and why we 
VD\�DQG�EHOLHYH�VRPHWKLQJ�WR�EH��DV�0DULQD·V�$XQW�SXWV�LW��MXVW�́ LQ�\RXU�ERQHVµ�

Soifua.

48� 6HH�9�0R·D�́ /H�$VR�PD�OH�7DHDR�²�WKH�'D\�DQG�WKH�+RXU��/LIH�RU�GHPLVH�RI�́ :KLVSHUV�DQG�
Vanities?”, in T Suaalii-Sauni et al (eds) Whispers and Vanities: Negotiating indigenous 
DQG�UHOLJLRXV�FXOWXUHV�LQ�WKH�3DFLÀF��SXEOLVKHU�WR�EH�FRQÀUPHG�IRUWKFRPLQJ���
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dr claire slatter

I. INTRODUCTION

I am a feminist of mixed ancestry (Chinese, English/Irish, Fijian, Samoan, 
African), and I have a background in national, regional and global activism in 
WKH�DQWL�QXFOHDU�SHDFH�LQGHSHQGHQFH��ODERXU�DQG�ZRPHQ·V�PRYHPHQWV��DQG�LQ�
the movement for democracy, constitutionalism and human rights in Fiji. I am 
no expert on matters of custom. My academic training was in political science 
DQG�,�WDXJKW�SROLWLFDO�VWXGLHV�IRU����\HDUV�DW�WKH�8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF�

I was invited to contribute to the symposium because I produced a paper on 
JHQGHU��FXVWRP�DQG�KXPDQ�ULJKWV�IRU�WKH�1HZ�=HDODQG�/DZ�&RPPLVVLRQ·V�
SURMHFW�RQ�&XVWRP�DQG�+XPDQ�5LJKWV�LQ�WKH�3DFLÀF�1 based on a reading of 
UHFHQW�OLWHUDWXUH��2QH�RI�WKH�DLPV�RI�WKLV�V\PSRVLXP��7ŗKRQRKRQR��&XVWRP�
DQG�WKH�6WDWH��LV�WR�MRLQ�ZLWK�3DFLÀF�VFKRODUV�WR�DGYDQFH�WKH�XQGHUVWDQGLQJ�
of custom law and its contribution to state legal systems, and to learn from 
3DFLÀF�H[SHULHQFH�LQ�WKH�XVH�RI�FXVWRPDU\�LQVWLWXWLRQV�DQG�SURFHVVHV�IRU�WKH�
resolution of disputes. I hope some of what I have to say will be useful.

$�SULPDU\�JRDO�RI�WKH�1HZ�=HDODQG�/DZ�&RPPLVVLRQ·V�FXVWRP�DQG�KXPDQ�
ULJKWV�SURMHFW�ZDV�WR�WU\�WR�ÀQG�ZD\V�RI�QDUURZLQJ�WKH�SUHVHQW�GLYLGH�EHWZHHQ�
custom and human rights, by identifying their common values. This starting 
SRLQW� LQWHUHVWHG�PH� EHFDXVH� ,� UHDG� WKH� SURMHFW� DV� EHLQJ� DERXW� ÀQGLQJ� RU�
LGHQWLI\LQJ�WKH�FRPPRQ�KXPDQLVW�YDOXHV�LQ�3DFLÀF�FXVWRP�DQG�KXPDQ�ULJKWV��
I like to think that there are universal values in humanity and that they lie at 
the core of all cultures. In our present troubled times marked, on the one hand, 
by the so-called “war on terror” and the multitude of sins including resource 
plundering perpetrated in the name of that cause, and on the other, by the 
homogenising effects of neoliberalism, not least in asserting market values 
to the exclusion of all else, I believe we would be well served to identify and 
DIÀUP�WKH�XQLYHUVDO��KXPDQLVW�YDOXHV�LQ�DOO�FXOWXUHV��DQG�WR�KDYH�WKHP�LQIRUP�
our laws, policies and practice, in the interests of advancing our common 
humanity, while defending our different ways of living.

1 See New Zealand Law Commission Converging Currents: Custom and Human Rights in 
WKH�3DFLÀF��1=/&�63����:HOOLQJWRQ��������
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I want to say from the outset that I hold a somewhat critical perspective on 
custom, and this has been informed by both witnessing and reading about 
KRZ�FXVWRP�SOD\V�RXW�LQ�3DFLÀF�VWDWHV��ZKHUH�LW�LV�DOLYH�DQG�ZHOO��JRYHUQLQJ�
PDQ\�DVSHFWV�RI�SHRSOH·V�GDLO\�OLYHV��DQG�RIWHQ�VWURQJO\�FRQWHVWHG��7KHUH�DUH�
PDQ\�WKLQJV�LQ�3DFLÀF�,VODQG�FXVWRP�DQG�FXOWXUH�WKDW�DUH�SUHFLRXV�DQG�WKDW�,�
have elsewhere written in strong defence of – not least, the core values that 
OLH�DW�WKH�KHDUW�RI�RXU�FXOWXUHV��3DFLÀF�,VODQG�VWDWHV�KDYH�DOVR�ODUJHO\�UHWDLQHG�
V\VWHPV�RI�FXVWRPDU\�ODQG�RZQHUVKLS�WKURXJK�ZKLFK�D�PDMRULW\�RI�3DFLÀF�
Island people have been able to pursue subsistence or semi-subsistence 
OLYHOLKRRGV�²�WKH\�PD\�QRW�TXLWH�EH�OLYLQJ�LQ�́ VXEVLVWHQFH�DIÁXHQFHµ�EXW�WKH\�
have effectively been shielded from dispossession, poverty and want. Pressure 
to change customary ownership systems, or at least to free up land for more 
productive investment and give security of tenure to investors, could drastically 
change present realities – in some places they already have, to economic and 
social detriment. I am a strong defender of customary systems of land tenure, 
and of the option of subsistence and semi-subsistence livelihoods, although 
I am also a critic of both the disproportionate allocation of rent monies to 
customary leaders and the parastatal organisation set up to administer lands in 
Fiji and the deliberate mobilisation of landowners by that institution to deny 
land lease renewals to Indo-Fijians. The case illustrates how a custom-based 
institution can be manipulated for narrow political ends, with inhumane and 
XQMXVW�FRQVHTXHQFHV�

In this paper, which largely draws on that produced for the Law Commission, 
,�GLVFXVV�JHQGHU�DQG�FXVWRP�LQ�WKH�3DFLÀF��VSHFLÀFDOO\�WKH�YDOXH�DQG�VWDQGLQJ�
accorded women under regimes of custom, from the broader perspective of 
DGYDQFLQJ�XQLYHUVDO� KXPDQLVW� YDOXHV��$V� ,� VHH� LW�� 3DFLÀF� ,VODQG� VRFLHWLHV�
ascribe value to a range of meaningful “intangibles” – relationships, a sense 
of community, social responsibility for the wider group, respectful behaviour, 
sharing and reciprocity, leisure or investment of time in strengthening social 
relationships, including through celebration and practices of redistributing 
wealth. Not all of these values are necessarily practised today but they exist as 
LGHDOV�DQG��ZKDW�LV�PRUH��DUH�FRQJUXHQW�ZLWK�HYROYLQJ�PRUH�HTXLWDEOH�JHQGHU�
UHODWLRQV��JLYLQJ�ZRPHQ�HTXDO�YRLFH�DQG�VWDQGLQJ��RSSRUWXQLWLHV�DQG�ULJKWV�

,,�� 620(�35(/,0,1$5<�&200(176�21�6285&(6� 
FRAMES OF ANALYSIS AND INTERPRETATIONS OF CUSTOM

Social scientists tend to analyse societies from either of two broad theoretical 
perspectives. The functionalist perspective sees all parts of a society – its social 
structures, beliefs and values, rules and practices – as essentially concerned 
ZLWK�KROGLQJ�VRFLHW\�WRJHWKHU�DQG�PDLQWDLQLQJ�VWDELOLW\�DQG�HTXLOLEULXP��$OO�
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HOHPHQWV�IXQFWLRQ�WR�VHUYH�WKH�LQWHUHVWV�RI�WKH�ZKROH��7KH�FRQÁLFW�PRGHO��RQ�
the other hand, looks at a society in terms of who holds power and how, with 
a focus on mechanisms of domination and control. The underlying idea is that 
VRFLHW\�FRQVLVWV�RI�FRPSHWLQJ�JURXSV�LQ�FRQVWDQW�FRQÁLFW�EHFDXVH�ZHDOWK�DQG�
SRZHU�DUH�XQHTXDOO\�GLVWULEXWHG��,Q� WKH�FRPSHWLWLRQ�IRU�SRZHU�D�GRPLQDQW�
group emerges and comes to control a disproportionate share of wealth and 
social status. This group exercises control over all other aspects of the social 
structure to ensure that society functions to serve its interests.

Both analytical frameworks informed early anthropological and other scholarly 
ZRUN�LQ�WKH�3DFLÀF�DQG�HDFK�UHDG�JHQGHU�V\VWHPV�GLIIHUHQWO\��RU�QRW�DW�DOO��)RU�
LQVWDQFH��WKH�FRQÁLFW�SHUVSHFWLYH�ZRXOG�OLQN�WKH�PRQRSROLVDWLRQ�RI�SRZHU�DQG�
VRFLDO�VWDWXV�E\�PDOH�HOGHUV�LQ�DQ�DJULFXOWXUDO�VRFLHW\�GHSHQGHQW�RQ�ZRPHQ·V�
ODERXU�ZLWK�PHFKDQLVPV�RI�FRQWURO�RYHU�ZRPHQ·V�SURGXFWLYH�DQG�UHSURGXFWLYH�
capacities, and the beliefs and values that provide ideological support for them. 
)XQFWLRQDOLVWV�ZRXOG�UDWLRQDOLVH�WKH�JHQGHU�GLYLVLRQ�RI�ODERXU�DQG�ZRPHQ·V�
exclusion from certain arenas in society in terms of biological differences and 
security considerations. More recently, post-modernist and post-structuralist 
DSSURDFKHV�WR�VWXG\LQJ�3DFLÀF�FXOWXUHV�KDYH�SURGXFHG�QHZ�LQWHUSUHWDWLRQV�RU�
revisions of some of what was earlier “known”.

7KH�SULPDU\�RU�RULJLQDO�VRXUFH�RI�LQIRUPDWLRQ�RQ�FXVWRP�LQ�3DFLÀF�,VODQG�
VRFLHWLHV� LV� RUDO� WUDGLWLRQV��0RVW� 3DFLÀF� ,VODQG� FRPPXQLWLHV� XQGHUZHQW�
VXFK�VLJQLÀFDQW�WUDQVIRUPDWLRQ�IROORZLQJ�FRQWDFW�ZLWK�(XURSHDQV�WKDW�LW�LV�
GLIÀFXOW� WRGD\� WR�GLVFHUQ�ZKDW�ZH�PLJKW� FDOO� ´WUDGLWLRQVµ�� LQ� WKH� VHQVH�RI�
long-established values and practices, from what are variously subscribed to, 
practised or cited as “custom” today. For one thing, much oral history was 
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lost in the major demographic crises that followed European contact,2 which 
were so severe they left many communities unable to reproduce themselves. 
Moreover, custom beliefs and practices were often so denigrated by Christian 
missions in some communities that they were abandoned in part or in whole, 
as “heathenism” or “the work of the devil”.3 Where custom survived it was 
RIWHQ�LQ�D�VLJQLÀFDQWO\�PRGLÀHG�IRUP��7KXV��PXFK�RI�ZKDW�SDVVHV�IRU�FXVWRP�
today is an amalgam of old and new ideas, values and practices, demonstrating 
that custom is neither immutable nor static, but rather adaptive and dynamic. It 
also needs to be acknowledged that oral traditions are continually interpreted, 
UHÁHFWLQJ�FKDQJLQJ�UHDOLWLHV�DQG�SRZHU�UHODWLRQV�LQ�VRFLHW\��(PEHGGHG�ZLWKLQ�
these customary forms are the interests of stakeholders and this is of particular 
VLJQLÀFDQFH�ZKHQ�FRQVLGHULQJ�JHQGHU�DQG�FXVWRP�

Most of the literature addressing the intersection of gender and custom in 
3DFLÀF� VRFLHWLHV� LV� HWKQRJUDSKLF� RU� DQWKURSRORJLFDO��7KH�SXEOLVKHG�ZRUNV�
of anthropologists are often the only accessible sources of documented 
knowledge on customs and culture as they were practised and lived in times 
SDVW��DQG�DUH�DFWLYHO\�GUDZQ�RQ�E\�3DFLÀF�,VODQG�SHRSOH�LQ�VRPH�FRQWH[WV�
WR� GHÀQH� RU� DXWKHQWLFDWH� FXVWRP�4 Missionary and other early accounts 
are continuously mined by contemporary scholars seeking to interpret or 
reinterpret the past. Summarising what is now known about the traditional 

2 Bronwyn Douglas “Christian Citizens: Women and Negotiations of Modernity in Vanuatu” 
�������������7KH�&RQWHPSRUDU\�3DFLÀF���DW���UHIHUV�WR�WKH�GHYDVWDWLQJ�GHSRSXODWLRQ�LQ�
Aneityum “obliterat[ing] much indigenous practice and disrupt[ing] the transmission of 
kastom�NQRZOHGJHµ��$QHLW\XP·V�SRSXODWLRQ�LQ������ZDV�HVWLPDWHG�WR�EH�EHWZHHQ�������
and 5,800. By 1941 it had fallen to 186 (B Douglas “Traditional Individuals? Gendered 
Negotiations of Identity, Christianity and Citizenship in Vanuatu”, 1998, State, Society and 
Governance in Melanesia Discussion Paper�������5HVHDUFK�6FKRRO�RI�3DFLÀF�DQG�$VLDQ�
Studies, Australian National University, Canberra, at 9). D Denoon (“Land, Labour and 
Independent Development” in D Denoon, ed, 7KH�&DPEULGJH�+LVWRU\�RI�WKH�3DFLÀF�,VODQGHUV, 
Cambridge University Press, Melbourne, 1997 at 244) writes that “colonial administrators 
were not fantasising when they feared extinction. He records the 70 per cent decrease in 
the Chamorro population of the Marianas in the late 17th century, the estimated 90 per cent 
reduction in the Australian Aboriginal population by the 1930s, the “demographic collapse” 
of the Hawaiian population, the decimation of many islands in Solomon Islands, the New 
Hebrides (which lost in total about half its population, with Aneityum driven close to 
extinction) during the years of “resource raiding and the labour trade”, similar decimation 
RI�WKH�.DQDN�SRSXODWLRQ��WKH�KDOYLQJ�RI�DOPRVW�DOO�3RO\QHVLDQ�SRSXODWLRQV��DQG�WKH�ULVN�RI�
“near extinction” suffered by Micronesian societies.

3 Douglas, above n 2 at 7.
4 Joan Clayton Larcom (“The invention of convention”, 1982, 13(4) Mankind 330) records that 

the Mewun in Malekula, Vanuatu, by 1982 had come to accept “anthropological knowledge 
as arbiter of their authentic past”, and that the work of anthropologists was increasingly 
HPSOR\HG�LQ�SRVW�FRORQLDO�9DQXDWX�WR�GHÀQH�kastom as tradition, and to support land claims 
and court cases.
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JHQGHU�GLYLVLRQ�RI�ODERXU�LQ�3DFLÀF�,VODQG�VRFLHWLHV��/LQQHNLQ5 commented that 
the descriptions were “only as sound as the sources on which they are based” 
and that male Western bias in early ethnohistorical accounts meant women 
DQG�WKHLU�DFWLYLWLHV�ZHUH�RIWHQ�LJQRUHG��+HQFH��WKH�VLJQLÀFDQFH�RI�ZRPHQ·V�
manufacture of valuables for ceremonial exchange in Polynesian cultures 
was poorly appreciated, or ignored, by missionaries, administrators and male 
anthropologists alike until Weiner undertook work in the Trobriand Islands.6 
6LPLODU�LQDWWHQWLRQ�ZDV�SDLG�WR�ZRPHQ·V�´XQLTXH�DQG�LPSRUWDQW�UROHV�LQ�WKHLU�
own politics and ceremonies” in Melanesia.7 New analyses of bride wealth 
practices in Melanesia have validly challenged earlier interpretations as well 
as the very term “bride price”, conferred by outsiders, for misrepresenting 
the forms and meanings of reciprocal exchanges associated with marriage as 
they were traditionally practised, and for contributing thereby to distorting 
both its contemporary practice and the meaning ascribed to it, to the detriment 
of women.8

:RPHQ·V� VFKRODUVKLS� KDV� FRQWULEXWHG� VLJQLILFDQWO\� WR� FRQWHPSRUDU\�
understandings of gender and custom, recording and analysing aspects of 
culture which were previously unknown because no one had “asked the 
ULJKW� TXHVWLRQVµ�9 Apart from the extensive work undertaken by women 
anthropologists, the corpus of theoretical and empirical knowledge on custom 
and gender has been enriched by the scholarship of women lawyers associated 
ZLWK�WKH�8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF�/DZ�6FKRRO��WZR�RI�ZKRP��-HQQLIHU�
&RUULQ�&DUH�DQG�0LUDQGD�)RUV\WK��SDUWLFLSDWHG�LQ�WKH�7ŗKRQRKRQR�V\PSRVLXP��
and by the work of gender and development specialists.

5 Jocelyn Linnekin “Gender Division of Labour” in Donald Denoon (ed) The Cambridge 
+LVWRU\�RI�WKH�3DFLÀF�,VODQGHUV (Cambridge University Press, Melbourne, 1997) 105.

6 Annette Weiner Women of Value, Men of Renown (University of Texas Press, Austin, 1983).
�� -HDQ�=RUQ�´:RPHQ��&XVWRP�DQG�,QWHUQDWLRQDO�/DZ�LQ�WKH�3DFLÀFµ�2FFDVLRQDO�3DSHU�1R����

&LW\�8QLYHUVLW\�RI�1HZ�<RUN��Q�G��DW������7KH�SDSHU�ZDV�ÀUVW�SUHVHQWHG�RQ����6HSWHPEHU�
�����WR�WKH�)DFXOW\�RI�WKH�8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF�6FKRRO�RI�/DZ��9DQXDWX��

8 Interview with Lissant Bolton. Bob Makin “Lissant Bolton on women in trade in Vanuatu” 
(27 Nov 2005) The Independent.

9 Citing the work of Gilbert Herdt (“Sexual Reproduction, Social Control, and Gender 
Hierarchy in Sambia Culture” in BD Miller, ed, Sex and Gender Hierarchy, Cambridge 
University Press, Cambridge, 1993, at 193), Zorn (above n 7) points out that until “the right 
TXHVWLRQV�ZHUH�DVNHGµ�²�DIWHU�´VHYHUDO�JHQHUDWLRQVµ�RI�HWKQRJUDSK\�LQ�3DSXD�1HZ�*XLQHD�
– anthropology had also missed recording ritualised homosexuality in the highlands as a 
“vital part of the relations between older and younger men in Melanesia”.
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)URP�-RFHO\Q�/LQQHNLQ·V�VXPPDU\�RI�ZKDW� LV�NQRZQ�DERXW�WKH�WUDGLWLRQDO�
JHQGHU�GLYLVLRQ�RI�ODERXU�LQ�3DFLÀF�,VODQG�VRFLHWLHV�LW�LV�HYLGHQW�WKDW�PHQ�DQG�
women supplied different products, were spatially allocated different work 
areas (interior/coast, swampy/dry land, reef/ocean), grew different crops, 
and amassed and contributed different goods in ceremonial exchanges.10 She 
suggests that complementarity “in economics, cultural symbolism and ritual 
status” may be the “one feature common to the gender division of labour in 
3DFLÀF�VRFLHWLHVµ�11 In the supposedly more “egalitarian” Melanesian cultures,12 
social ordering by gender appears to have been central to complex social 
relations of trade and exchange,13 male dominance “more explicit and more 
extreme”, and the gender order underpinned by ritual prohibitions associated 
with ideas about female powers and pollution.14 In Polynesian societies, where 
status has been ascribed by birth and social organisation determined as much 
E\�UDQN�DV�E\�JHQGHU�DQG�DJH��3RO\QHVLDQ�ZRPHQ�´ZHUH�WKH�HTXDOV�RI�PHQ�LQ�
genealogical status and social rank” and often wielded “formidable personal 
and political authority as kinswomen and chieftainesses”.15 The matrilineal 
societies of Island Melanesia exhibited some distinctive differences, notably 
in respect to inheritance of land, which passed through women to men, and 
WKH�JHQGHU�GLYLVLRQ�RI�ODERXU�LQ�DJULFXOWXUH��ZKLFK�DSSHDUHG�PRUH�ÁH[LEOH��
0LFURQHVLDQ� VRFLHWLHV� GHÀHG�JHQHUDOLVDWLRQ�� SUHVHQWLQJ� D� GLYHUVH� UDQJH�RI�
RUJDQLVDWLRQDO�IRUPV��́ IURP�VWUDWLÀHG�FKLHIGRPV�WR�ORFDOLVHG�H[WHQGHG�IDPLO\�
organisations”, and traditions of ceremonial exchange involved both men 
and women.16

10 Linnekin, above n 5 at 105-113.
11 Ibid, at 112.
12� ,Q� FRQWUDVW� WR� 3RO\QHVLDQ� VRFLHWLHV�� EDVHG� RQ� LQKHULWHG� FKLHÁ\� OHDGHUVKLS��0HODQHVLDQ�

societies have long been labelled “egalitarian”, on the basis that any male, supposedly, can 
achieve “Big Man” status. When considered from a gender perspective, however, the label 
is inappropriate.

13� ,Q�PRVW�RI�WKH�1HZ�*XLQHD�+LJKODQGV��ZRPHQ�SURGXFH�JRRGV�IRU�PHQ·V�FHUHPRQLDO�H[FKDQJH�
DQG�PHQ�H[HUFLVH�FRQWURO�RYHU�WKH�SURGXFWV�RI�ZRPHQ·V�ODERXU��/LQQHNLQ��DERYH�Q����DW�
107-108).

14 Ibid, at 105. Polynesian cultures also associated women in some way with taboos and 
sacred spiritual power. Meredith Filihia (“Men are from Maama, Women are from Pulotu: 
Female Status in Tongan Society”, 2001, 110(4) JPS 377 at 386), for instance, locates the 
RULJLQV�RI�ZRPHQ·V�SULYLOHJHG�VWDWXV�LQ�7RQJDQ�FRVPRJRQLF�P\WK��VSHFLÀFDOO\�WKH�P\WK�
WKDW�ZRPHQ�RULJLQDWHG�IURP�3XORWX��WKH�7RQJDQ�DIWHUZRUOG�DQG�VRXUFH�RI�FKLHÁ\�WKLQJV�DQG�
power, making them eiki (superior in rank) to men. Tongan women hold higher rank as 
sisters, being eiki to their brothers, but as wives they are “subject to the authority of their 
KXVEDQGVµ��DQG�WKH�PRWKHU·V�VLGH�RI�WKH�IDPLO\�LV�WX·D��LQIHULRU��WR�WKH�IDWKHU·V�VLGH�

15 Linnekin, above n 5 at 105.
16 Ibid, at 106.
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Christian missionaries in Melanesia have been “stigmatised” as the “destroyers 
of culture”,17 but Christianity has been so thoroughly embraced throughout 
WKH�3DFLÀF�WKDW�WRGD\�LW�LV�PRVW�RIWHQ�HTXDWHG�RU�FRQÁDWHG�ZLWK�FXOWXUH��7KLV�
has been a double-edged sword for women. On the one hand, Christian ideas 
DQG�YDOXHV�VXFK�DV�WKH�HTXDOLW\�RI�DOO�LQ�WKH�VLJKW�RI�*RG��DQG�UHVSHFW�IRU�DOO�
KXPDQNLQG��KDYH�SURYLGHG�D�VWURQJ�IRXQGDWLRQ�IRU�ZRPHQ·V�KXPDQ�ULJKWV�
claims. On the other hand, biblical texts that teach that wives should “submit 
to [their] husbands as to the Lord” (Ephesians 5:22-23) not only helped 
create a new asymmetry in gender relations based on male domination/female 
submission, they are regularly cited by conservative males to justify gender 
LQHTXDOLW\�DV�GLYLQHO\�RUGDLQHG�18

The “civilising” mission of Christianity had profoundly transforming effects 
on gender relations. Aside from their very positive impacts, including stamping 
out brutal practices such as widow-strangling and various forms of mutilation, 
and bringing literacy and education to women, the teachings of Christian 
missions had the general effect of domesticating women. Cooking, domestic 
cleaning, child care and responsibility for family/household well-being were 
PDGH�ZRPHQ·V�H[FOXVLYH�UHPLW�DV�WKH�PLVVLRQV�UHPDGH�ZRPHQ�DV�SULPDULO\�
wives and mothers. Many of the missions trained women to work as domestics 
in European households.

,Q�3RO\QHVLD��WKH�LQÁXHQFH�RI�&KULVWLDQ�PLVVLRQV�UHVXOWHG�LQ�HOHYDWLQJ�ZRPHQ·V�
status as wives, correspondingly diminishing their customary higher standing 
as sisters.19 In matrilineal cultures in Melanesia, women lost powers that 
they had had in their ancestral culture.20 Through its imposition of the norms 
of monogamous marriage and the “patriarchal family”, its valorisation of 
“legitimacy”, and its teachings on sexual morality, Christianity is said to 

17 Ann Chowning An Introduction to the Peoples and Cultures of Melanesia (2nd ed, Cummings 
Publishing Company, Sydney, 1977) at 85.

18 Roslyn Tor and Anthea Toka Gender Kastom and Domestic Violence Report: Research on 
the Historical Trend, Extent and Impact of Domestic Violence in Vanuatu (with support 
from the Vanuatu Government and CUSO, Port Vila, Vanuatu, 2004).

19� 3HQHORSH�6FKRHIIHO�´7KH�2ULJLQV�DQG�'HYHORSPHQW�RI�:RPHQ·V�$VVRFLDWLRQV�LQ�:HVWHUQ�
6DPRD����������µ��������,,,�-RXUQDO�RI�3DFLÀF�6WXGLHV����¶$WX�¶R�+DNDXWDSX�(PEHUVRQ�
Bain Women in Tonga��&RXQWU\�%ULHÀQJ�3DSHU��$VLDQ�'HYHORSPHQW�%DQN��2IÀFH�RI�3DFLÀF�
2SHUDWLRQV�	�6RFLDO�'HYHORSPHQW�'LYLVLRQ� RI� WKH�2IÀFH� RI�(QYLURQPHQW� DQG�6RFLDO�
'HYHORSPHQW��0DQLOD���������%\�FRQWUDVW��)LOLKLD��DERYH�Q����DW������DWWULEXWHV�ZRPHQ·V�ORVV�
of standing as wives to mythology – by being brought from Pulotu to Maama (this world) 
E\�0DXL�WR�EH�WKH�ZLYHV�RI�.RKDL��.RDX�DQG�0RPR��WKH�ÀUVW�WKUHH�PHQ�´ZKR�VSUDQJ�IURP�
WKH�ZRUP�DQG�ZHUH�WKH�ÀUVW�7X·L�7RQJD�UXOHUVµ���WKH�ZRPHQ�́ GHPRQVWUDWHG�D�VXEPLVVLYHQHVV�
to their husbands”, although they still pass on their rank to their children.

20 Margaret Jolly citing the view of Grace Mera Molisa: M Jolly “Beyond the Horizon? 
1DWLRQDOLVP��)HPLQLVPV��DQG�*OREDOLVDWLRQ�LQ�WKH�3DFLÀFµ��������������(WKQRKLVWRU\�����
at 158.
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have brought to an end the sexual freedom previously enjoyed by unmarried, 
separated and widowed women of the non-chiefly class in Polynesian 
cultures.21 Christian norms in regard to gender, sexuality and reproduction 
deprived women of much of their earlier freedom and autonomy in relation 
to these matters.

,Q� RWKHU� ZD\V�� &KULVWLDQLW\� QHJDWLYHO\� DIIHFWHG� ZRPHQ·V� VWDWXV�� 7KH�
introduction of surnames (the name of a father or husband) and “Christian” 
names, for instance, is said to have deprived ni-Vanuatu women of the multiple 
identities and names they earlier attained through cultural grading ceremonies 
that gave them “traditional rights to rank, authority and autonomy”.22 By 
forcing men and their wives and children to live together in Melanesia, 
missionaries not only changed customary residential arrangements under 
ZKLFK�PHQ�RFFXSLHG�´PHQ·V�KRXVHVµ�DQG�OLYHG�VHSDUDWHO\�IURP�WKHLU�ZLYHV�
and children.23 They may also have inadvertently created the conditions under 
ZKLFK�GRPHVWLF�YLROHQFH�ZDV�DEOH�WR�ÁRXULVK��JLYLQJ�ULVH�WR�WKH�LPSUHVVLRQ�
that it was “customary” for men to beat their wives.24

On the positive side, Christianity is credited with according women recognition 
as ariki (chiefs) and as landowners in the Cook Islands.25 This had a further 
beneficial effect especially for women in Rarotonga when, following 
annexation of the Cook Islands by New Zealand, a Land Court was established 
to regulate land tenure, and practices which were not typical in custom such as 
female inheritance and matrilineal inheritance were accepted as a norm, laying 
WKH�EDVLV�IRU�HTXDO�LQKHULWDQFH�ULJKWV�26�:RPHQ�LQ�5DURWRQJD�VXEVHTXHQWO\�
SOD\HG�D�PDMRU�UROH�LQ�WKH�/DQG�&RXUW·V�GHYHORSPHQW�DQG�LQWHUSUHWDWLRQ�RI�ZKDW�
is custom, by undertaking “methodical research” into kinship connections and 
“attend[ing] Land Court sessions to assert and defend their land interests”.27

0RUH�UHFHQW�DQDO\VHV�RI�ZRPHQ·V�H[SHULHQFH�ZLWK�HDUO\�&KULVWLDQ�PLVVLRQV�
in Aneityum suggest that ni-Vanuatu women were not passive receivers of 
“The Word” but “creative appropriators of Christianity”, exercising agency by 
seeking out what the missions had to offer and attending schools and services 

21 Emberson-Bain, above n 19, at 66.
22 Tor and Toka, above n 18, at 37.
23 Zorn, above n 7, at 13.
24 Ibid.
25 Commissioned paper on Customary Law in the Cook Islands.
26 Ibid.
27 Imrana P Jalal /DZ�IRU�3DFLÀF�:RPHQ��$�/HJDO�5LJKWV�+DQGERRN��)LML�:RPHQ·V�5LJKWV�

Movement, Suva, Fiji, 1998) at 67.



2010 Gender and Custom in the South Pacific 97

“in the face of violent opposition from their husbands”.28 More recently, some 
RI�WKH�FKXUFKHV�KDYH�SURGXFHG�SDVVLRQDWH�DGYRFDWHV�IRU�ZRPHQ·V�HTXDOLW\��
DQG� WKHLU� WKHRORJLFDO�ZULWLQJV� UHÁHFW� VWURQJ�DVVRFLDWLRQ�ZLWK� WKH�ZRPHQ·V�
movement.29 Women remain absent from authority positions in most churches 
WRGD\��KRZHYHU��DQG�WKHLU�FRQWLQXLQJ�FRQÀQHPHQW�WR�VXERUGLQDWH�RU�DX[LOLDU\�
UROHV�UHÁHFWV�&KULVWLDQLW\·V�JHQGHUHG�OHJDF\�

,Q�FRQWUDVW�WR�&KULVWLDQLW\�ZKLFK�LV�ZLGHO\�YHQHUDWHG�LQ�WKH�3DFLÀF�DQG�DFFHSWHG�
DV�DQ�LQWULQVLF�SDUW�RI�3DFLÀF�,VODQG�SHRSOHV·�FXOWXUDO�LGHQWLW\��FRORQLDOLVP�LV�
HTXDWHG�ZLWK�IRUHLJQ�GRPLQDWLRQ�DQG�H[SORLWDWLRQ�30 Yet, generally speaking, 
men increased their power and status vis-à-vis women under colonialism. 
Through both wage labour and cash-cropping, men became income-earners 
and benefited from new technology, while women were left with the 
burden of subsistence food production, in addition to domestic and family 
responsibilities, neither of which were remunerated or held much social 
HVWHHP��)RU�WKHLU�RZQ�SROLWLFDO�HQGV��FRORQLDO�DGPLQLVWUDWLRQV�PRGLÀHG�DQG�
LQVWLWXWLRQDOLVHG�FKLHÁ\�V\VWHPV��ZKHUH�WKH\�H[LVWHG��DQG�FUHDWHG�WKHP�ZKHUH�
there were none.31 The very idea of chiefs in Vanuatu is considered to be a 
FRORQLDO�FUHDWLRQ��DQG�RQH�ZKLFK�KDV�KDG�VLJQLÀFDQW�LPSOLFDWLRQV�IRU�JHQGHU�
relations since chiefdom was given status as a male preserve.32

Among other things, colonialism impacted on gender relations in property. 
A land registration system introduced by the British in the Gilbert Islands 
�.LULEDWL�� DOWHUHG� FXVWRPDU\� ODQGKROGLQJ�E\�YHVWLQJ� LQGLYLGXDO� WLWOH� LQ� WKH�
most senior male in the kin group (unimane), thereby locking in patrilineal 
inheritance.33 While the traditional system was apparently not without gender 

28 Bronwyn Douglas (above n 2, at 3) argues that ni-Vanuatu women welcomed instruction 
in the domestic arts from missionary wives, not least for the “pleasure in sociability with 
other females beyond the immediate family” and were thus “active participants, for their 
own reasons, in the missionary project”.

29� .HLWL�$QQ�.DQRQJDWD·D� ´3DFLÀF�:RPHQ� DQG�7KHRORJ\µ� ������� ���3DFLÀF� -RXUQDO� RI�
Theology 17.

30 In Fiji, at least among indigenous Fijians, colonialism tends to be viewed more benevolently 
because of both the Deed of Cession (understood to have been an agreement between Fijian 
chiefs and Britain), and the “protectionist” policy followed by the colonial government in 
relation to Fijian land and way of life.

31 According to Forsyth, “chiefs” in Vanuatu were a Presbyterian Church creation, adopted 
DQG�PRGLÀHG�E\�WKH�&RQGRPLQLXP�JRYHUQPHQW�WR�´HVWDEOLVK�LQGLYLGXDOV�WKURXJKRXW�WKH�
archipelago who could represent and act for their communities in dealings with outsiders” 
(cited in Commissioned Paper on Vanuatu). Despite being an “introduced phenomenon”, 
)RUV\WK�VD\V��WKH�FKLHÁ\�VWUXFWXUH�WRGD\�KDV�EHFRPH�́ VR�IDU�HQWUHQFKHG�LQ�NDVWRP�DV�WR�KDYH�
become its very cornerstone” (Miranda Forsyth “Beyond Case Law: Kastom and Courts in 
Vanuatu” 2004 35 VUWLR 427 at 430).

32 Interview with Lissant Bolton, above n 8.
33 Emberson-Bain, above n 19 at 27.
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GLVFULPLQDWRU\�IHDWXUHV��FRGLÀFDWLRQ�UHPRYHG�WKH�ÁH[LELOLW\�WKDW�RQFH�H[LVWHG�
in customary land transfer practices, including the practice of gifting land 
in special circumstances.34 The system of individual title has reportedly so 
fragmented holdings that today many are too small even for subsistence 
production. Boundary disputes are common and land litigation by disinherited 
VLVWHUV�RU�JLUO� FRXVLQV� IUHTXHQW�35 In other places too, land ownership was 
individualised and patrilineal succession to land institutionalised.36 The 
combination of mission and colonial experience in the Cook Islands appears 
WR�VWDQG�DORQH�IRU�KDYLQJ�HQDEOHG�ZRPHQ�WR�EHQHÀW�IURP�FRGLÀFDWLRQ�RI�ODQG�
customs and a Land Court.37

,9�� ',6&2856(6�21�*(1'(5��&86720 
AND HUMAN RIGHTS IN THE PACIFIC

Post-independence discourses on gender, custom and human rights in the 
UHJLRQ�KDYH�WHQGHG�WR�UHÁHFW�WZR�GLYHUJHQW�YLHZV�²�RQ�WKH�RQH�KDQG��D�YLHZ�
of custom as male-determined and as wielded by men in positions of authority 
WR�NHHS�ZRPHQ� LQ� VXERUGLQDWLRQ��RQ� WKH�RWKHU�KDQG�� D�YLHZ�RI� FXVWRP�DV�
DXWKRULWDWLYH�DQG�RI�ZRPHQ·V�ULJKWV�DGYRFDWHV�DV�DOLHQDWHG�IURP�WKHLU�RZQ�
societies and corrupted by Western thinking and values. An associated 
DUJXPHQW�LQ�WKH�VHFRQG�SHUVSHFWLYH�LV�WKDW�LQ�FHUWDLQ�3DFLÀF�FXOWXUHV�WKHUH�LV�
no discrimination against women.

7KH�ZULWLQJV�RI� WKH� ODWH�*UDFH�0HUD�0ROLVD��D�ZLGHO\� UHVSHFWHG�ZRPHQ·V�
OHDGHU�DQG�SRHW��IURP�9DQXDWX��EHVW�LOOXVWUDWH�WKH�ÀUVW�SRVLWLRQ��0HUD�0ROLVD·V�
celebrated poem “Custom” sharply censures those who “inadvertently” 
misappropriate, misapply, bastardise, murder and conveniently recall “custom” 
to “intimidate women, the timid, the ignorant, the weak”.38 It is important to 
note, as Jolly does, that Mera Molisa was not critical of kastom per se – as chair 
of the Vanuatu Cultural Centre board she had been “vigorous in her support of 
indigenous values and arts” and had reportedly worked closely with the head 

34 Ibid, at 46.
35 Ibid.
36 For example, Ponape, as indicated in the Commissioned Paper on the Federated States of 

Micronesia.
37 Jalal, above n 27, at 67.
38 Grace Mera Molisa “Custom”, in Blackstone (Mana, Suva, 1983).
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of the Malvatumauri at the time, Chief Willie Bongmatur of Ambrym.39 She 
was, rather, critical of how custom is employed by those with power in the 
modern state of Vanuatu, against those who are powerless.40

7KH�VHFRQG�SRVLWLRQ��DQ�H[FXVDWRU\�RU�MXVWLÀFDWRU\�DUJXPHQW�LQ�IDYRXU�RI�WKH�
VWDWXV�TXR��LV�RIWHQ�YHUEDOO\�H[SUHVVHG�LQ�PHHWLQJV��RU�YLD�WKH�SXEOLF�PHGLD��
usually by conservative males opposed to the very idea of women seeking 
HTXDOLW\�ZLWK�PHQ��RU� LQ� UHDFWLRQ� WR� D�SDUWLFXODU� DFWLRQ�RU� VWDWHPHQW� IURP�
women.41�6WDWHPHQWV�PDGH�E\�VRPH�3DFLÀF�OHDGHUV�DW�WKH������6RXWK�3DFLÀF�
Forum while discussing the Report of a Seminar on the Convention of the 
Elimination of All Forms of Discrimination against Women (CEDAW) held 
in Rarotonga in May 1991 illustrate this perspective. The leaders alluded to 
the imposition of Western values, asserted biblical teachings on the position 
of women, and contended that there was no discrimination against women 
in their countries.42

Conservative viewpoints are also shared by women – Adi Finau Tabakaucoro 
of Fiji reportedly walked out of the Rarotonga Seminar in protest at the 
imposition of [foreign] values “by Western participants”.43 Commenting on 
this conservative perspective in the 1991 Seminar, Mera Molisa suggested that 
it mostly emanated from women of rank who enjoy higher status by virtue of 
their rank, while ordinary women in those societies suffered discrimination.44 
/LNH�WKH�DUJXPHQW�WKDW�GHPRFUDF\�LV�D�´IRUHLJQ�ÁRZHUµ45 the argument that 

39 Jolly, above n 20, at 147.
40� $�ODWHU�FROOHFWLRQ�RI�0HUD�0ROLVD·V�SRHPV�WLWOHG�Colonised People is dedicated to the women 

of Vanuatu whom Mera Molisa saw as still colonised in independent Vanuatu as they are 
not free, or independent, or self-determining, and do not enjoy “the fruits of the struggle”. 
7KH�SRHP·V�PHVVDJH��´WKDW�LQGHSHQGHQFH�KDG�IDLOHG�WR�DGGUHVV�WKH�RSSUHVVLYH�VLWXDWLRQ�RI�
ZRPHQµ�XQGHUOLQHG�0HUD�0ROLVD·V�UROH�DV�́ FRPPXQLW\�FRQVFLHQFH�DQG�PRXWKSLHFHµ��6HOLQD�
7XVLWDOD�0DUVK�´$QFLHQW�%DQ\DQV��)O\LQJ�)R[HV�DQG�:KLWH�*LQJHU��7KH�3RHWU\�RI�3DFLÀF�
Island Women” in Alison Jones et al, eds, %LWWHUVZHHW���,QGLJHQRXV�:RPHQ�LQ�WKH�3DFLÀF 
University of Otago Press, Dunedin, 2000, 137 at 155). See Jolly (above n 20) for further 
DQDO\VLV�RI�0HUD�0ROLVD·V�ZRUN�

41� $QRWKHU�H[DPSOH�LV�*RYHUQPHQW�0LQLVWHU�%DUDN�6RSH·V�VWDWHPHQW�UHSRUWHG�E\�9DQXD·DNX�
Viewpoints on 21 November 1997 that “according to the custom of his home island … men 
could not be criticised by women”. The statement was made in response to strong criticisms 
RI�KLV�DFWLYLWLHV�E\�9DQXDWX·V��IHPDOH��2PEXGVPDQ��%URQZ\Q�'RXJODV��DERYH�Q����DW����

42 Grace Molisa Mera Colonised People: Poems��%ODFNVWRQH��3RUW�9LOD���������=RUQ��DERYH�
n 7, at 6.

43 Zorn, ibid.
44 Jolly, above n 20, at 150.
45� 7KH� ´IRUHLJQ� ÁRZHU� GHEDWHµ�� WULJJHUHG� E\� D� OHWWHU� WR� WKH�Fiji Times from Adi Finau 

7DEDNDXFRUR�LQ�GHIHQFH�RI�WKH�ÀUVW�PLOLWDU\�FRXS�LQ�)LML�RQ����0D\�������LV�GLVFXVVHG�LQ�
Stephanie Lawson 7UDGLWLRQ�YHUVXV�'HPRFUDF\�LQ�WKH�6RXWK�3DFLÀF��)LML��7RQJD�DQG�:HVWHUQ�
Samoa (Cambridge University Press, Cambridge and New York, 1996).
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ZRPHQ·V� HTXDOLW\� LV� D�:HVWHUQ� QRWLRQ� LV� VHOHFWLYH� LQ� LWV� UHQXQFLDWLRQ� RI�
:HVWHUQ� LQÁXHQFH��5DUHO\�� LI�HYHU�� LV�&KULVWLDQLW\�� IRU� LQVWDQFH��FKDOOHQJHG�
for its Western origins.

7KH�DUJXPHQW�WKDW�PHQ�DQG�ZRPHQ�LQ�3DFLÀF�,VODQG�VRFLHWLHV�KDYH�EHHQ�́ HTXDO�
but different” and played complementary roles appears to be enjoying a revival, 
especially among women scholars working on Vanuatu.46 It is also claimed that 
FRPSOHPHQWDULW\�RI�JHQGHU�UROHV�LQ�6DPRD�DOORZV�ZRPHQ�WR�DVVHUW�LQÁXHQFH�
within family decision-making processes, including in the bestowment of 
WLWOHV�DQG�WKH�UHVROXWLRQ�RI�FRQÁLFWV�47 Insofar as they are closely linked to 
VWUXJJOHV�IRU�JHQGHU�HTXDOLW\�VXFK�SHUVSHFWLYHV�DUH�VWUDWHJLFDOO\�YDOXDEOH��QRW�
least in providing a way of engaging with, interrogating, and remaking custom 
´IURP�WKH�LQVLGHµ��%XW�URPDQWLFLVDWLRQ�RI�SUH�(XURSHDQ�3DFLÀF�VRFLHWLHV�SRVHV�
D�VLJQLÀFDQW�FKDOOHQJH�WR�FULWLFDO�DQDO\VLV��0HULO\Q�7DKL��&RRUGLQDWRU�RI�WKH�
9DQXDWX�:RPHQ·V�&HQWUH�ZKLFK�ZRUNV�RQ�YLROHQFH�DJDLQVW�ZRPHQ��PDNHV�D�
clarifying distinction between women having standing and respect in custom, 
and women having rights under the constitution.48 Bolton records that Vanuatu 
ZRPHQ·V�RUJDQLVDWLRQV�KDG�E\�WKH�����V�PRYHG�DZD\�IURP�D�FRPPLWPHQW�WR�
kastom, developing a discourse on rights instead.49

3DFLÀF�ZRPHQ�ZKR�ZULWH�RU�VSHDN�RXW�RQ�FXVWRP�DQG�FXOWXUH�DSSHDU�WR�EH�
comfortable with the idea of culture and custom adapting to incorporate and 
UHÁHFW�KXPDQ�ULJKWV�QRUPV��,Q�VRPH�UHVSHFWV�LW�DSSHDUV�WR�EH�PRVWO\�PDOHV�
ZKR�H[SUHVV�D�VWDWLF�RU�À[HG�YLHZ�RI�FXVWRP�DQG�UHVLVWDQFH�WR�WKH�FRQFHSW�
and language of rights (with the exception of indigenous rights, to which 
conservative Fijian men fully subscribe), and women who mostly agitate for 
custom, and the thinking of men who interpret and mediate custom, to change.50 
7KH�ZRUGV�RI�%RXJDLQYLOOH�ZRPHQ·V�OHDGHU��+HOHQ�+DNHQD��ZKR�FDOOHG�RQ�
custom leaders in 2005 to bring their thinking and practice into line with the 
values of both their matrilineal society and human rights norms, is illustrative:51

46� =RUQ��DERYH�Q�����'RXJODV��DERYH�Q�����%ROWRQ�LQ�0DNLQ��DERYH�Q����
47 Commissioned paper on Samoa.
48� $FFRUGLQJ�WR�7DKL��́ VRPH�SHRSOH�VD\�ZRPHQ�DOZD\V�KDG�ULJKWV�LQ�FXVWRP��H�J��FKLHÁ\�ZRPHQ�

had recognition and were respected”. But she said she was talking about “rights under the 
constitution. Women are controlled in custom in relation to who they marry, and in respect 
of their reproductive rights or rights over their children. And men argue that they have the 
ULJKW�WR�FRQWURO�ZRPHQ��6R�WKHUH�DUH�QR�UHDO�ULJKWV�HQMR\HG�E\�ZRPHQµ�����)HE�������3HUV�
comm).

49 Lissant Bolton 8QIROGLQJ�WKH�0RRQ��(QDFWLQJ�:RPHQ·V�.DVWRP�LQ�9DQXDWX (University of 
Hawaii Press, Honolulu, 2003).

50� 6HH�FRQWULEXWLRQV�E\�SDUWLFLSDQWV�DW�WKH�ÀUVW�3DFLÀF�:RPHQ·V�&RQIHUHQFH�LQ�9DQHVVD�*ULIIHQ�
:RPHQ�6SHDN�2XW��$�5HSRUW�RI�WKH�3DFLÀF�:RPHQ·V�&RQIHUHQFH��2FWREHU����²�1RYHPEHU�
2, 1975 (1975) New Zealand Electronic Text Centre <www.nzetc.org/tm/scholarly/name-
140009.html>.

51� 6HH�IHP/,1.SDFLÀF��0HGLD�,QLWLDWLYHV�IRU�:RPHQ��EXOOHWLQ����6HSWHPEHU������
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7KH�FXOWXUH�KHUH�VWLOO�ORRNV�GRZQ�RQ�ZRPHQ�HYHQ�ZKHQ�LW·V�D�PDWULOLQHDO�VRFLHW\��
We are still struggling to be heard and accepted or included in decision-making 
processes. We urge the chiefs and men to attend workshops on human rights or 
other courses facilitated by churches as well as to familiarise themselves with 
LQWHUQDWLRQDO�FRQYHQWLRQV�OLNH�&('$:�ZKLFK�31*�KDV�UDWLÀHG��%RXJDLQYLOOH�LV�
still an integral part of PNG, so CEDAW also applies to the ABG [Autonomous 
Bougainville Government].

'HVSLWH�VHYHUDO�3DFLÀF�,VODQG�OHDGHUV�DUJXLQJ�LQ������WKDW�JHQGHU�HTXDOLW\�
was “antithetical to customs, traditions and religious beliefs of their countries” 
or that it already existed,52�E\������DOO�EXW�IRXU�3DFLÀF�,VODQG�)RUXP�VWDWHV�
�.LULEDWL��1DXUX��6RORPRQ�,VODQGV�DQG�7RQJD��KDG�EHFRPH�VLJQDWRULHV�WR��RU�
KDG�UDWLÀHG��&('$:�53 Nevertheless, at the level of the community, tensions 
EHWZHHQ�FXVWRP�DQG�ZRPHQ·V�KXPDQ�ULJKWV�UHPDLQ�DQG�DUH�JLYHQ�H[SUHVVLRQ�
from time to time in the pronouncements of chiefs or in the judgments of 
village or custom courts.

Custom courts have come in for a lot of criticism from women scholars and 
activists. Jalal has argued that families fare better under the formal legal 
system than under customary law, largely because custom court decisions 
are “usually negotiated by [male] village elders and chiefs” who “share and 
shape community cultural and social beliefs about the place of women in 
the community”.54 However, she also states that even in a family law case 
in the formal courts “the woman is … more likely to lose”.55 And, where the 
formal legal system takes account of customary law, as they are instructed 
WR�GR�E\�VHYHUDO�3DFLÀF�,VODQG�FRQVWLWXWLRQV��UXOLQJV�LQ�IDYRXU�RI�FXVWRP�DQG�
against the rights and interests of women do often ensue.56 According to Jalal, 
because customary laws are usually not written down and expert witnesses 

52 Zorn, above n 7.
53� 5HSRUW�RQ�EHKDOI�RI�WKH�3DFLÀF�,VODQGV�)RUXP�*URXS�WR�WKH���WK�VHVVLRQ�RI�WKH�&6:����

March 2006 by HE Mr Robert G Aisi, Permanent Rep of PNG to the UN.
54� ,PUDQD�3� -DODO� ´(WKQLF� DQG�&XOWXUDO� ,VVXHV� LQ�'HWHUPLQLQJ�)DPLO\�'LVSXWHV� LQ�3DFLÀF�

Island Courts” (paper presented at the 17th LAWASIA Biennial Conference, Triennial 
1HZ�=HDODQG�/DZ�&RQIHUHQFH��&KULVWFKXUFK������2FWREHU�������DW����.HQQHWK�%URZQ�DQG�
Jennifer Corrin Care (“Putting Asunder: Divorce and Financial Relief in Solomon Islands” 
1995 5(1) OUCLJ 85) make the points that dispute resolution fora in the Solomon Islands 
are “constituted by chiefs who are invariably male”, that women “often have no right to 
speak during the process except through a male representative”, and that the Local Courts 
have been “manned almost exclusively by male justices”.

55 Ibid.
56 HA Amankwah (“Human Rights, Customary Law and Traditional Practices in Melanesia: 

$�/HJDO�3DUDGLJP�RI�3HDFHIXO�&R�H[LVWHQFH�RU�&RQÁLFW"µ��6FKRRO�RI�/DZ��-DPHV�&RRN�
University, n.d.) cites two cases (2·6RQLV�Y�7UXN in FSM in 1988 and Minister for Provincial 
Government v Guadalcanal Provincial Assembly in the Solomon Islands High Court in 1977) 
ZKHUH�WKH�IRUPDO�FRXUWV�UXOHG�DJDLQVW�ZRPHQ�E\�ÀQGLQJ��UHVSHFWLYHO\��WKDW�RQO\�PDOHV�FRXOG�
be the head of the family and only males could be “traditional chiefs”.
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FDOOHG�WR�WHVWLI\�WR�D�VSHFLÀF�FXVWRP�RI�D�SDUWLFXODU�FRPPXQLW\�DUH�´DOPRVW�
never” women, what is usually applied is customary law “as perceived by 
[male] village elders and chiefs”.57

,Q�KHU�(SLORJXH�WR�D�FROOHFWLRQ�RI�SDSHUV�RQ�UHVWRUDWLYH�MXVWLFH�LQ�WKH�3DFLÀF�
,VODQGV�� -ROO\� UHFRUGV� WKDW� ´PDQ\� 3DFLÀF�ZRPHQµ� KDG� ´KLJKOLJKWHG� WKH�
GHÀFLHQFLHV�RI�both the criminal justice system and of village courts … in 
GHDOLQJ�ZLWK�WKRVH�FDVHV�ZKLFK�PRVW�JUDSKLFDOO\�HPERG\�FRQÁLFWV�EHWZHHQ�
men and women – rape and domestic violence”. She referred to “disturbing 
recent evidence from across the region” of the failures of both systems to deal 
ZLWK�VXFK�FRQÁLFWV�´LQ�D�ZD\�ZKLFK�GHOLYHUV�ERWK�SHDFH�DQG�MXVWLFHµ��FLWLQJ�
a study of domestic violence in Port Vila by Merrin Mason, based on cases 
EURXJKW�WR�WKH�9DQXDWX�:RPHQ·V�&HQWUH��DQG�D�SDSHU�E\�6DUDK�*DUDS�RQ�KRZ�
village courts handled cases involving wrongs against women in the Simbu 
Province of Papua New Guinea.58

Based on research on cases handled by three village courts in the National 
Capital District (NCD), Goddard sought to overturn the idea that village courts 
in Papua New Guinea were treating women less than fairly. He argued that 
village courts were an important recourse for women “with limited avenues 
for seeking justice and recompense” and that women were using them to good 

57 Ibid.
58 Merrin Mason “Domestic Violence in Vanuata” in S Dinnen and A Ley (eds) 5HÁHFWLRQV�

on Violence in Melanesia��+DZNLQV�3UHVV�$VLD�3DFLÀF�3UHVV��$QQDQGDOH��16:��$XVWUDOLD��
�������6DUDK�*DUDS�´.XS�:RPHQ�IRU�3HDFH��:RPHQ�7DNLQJ�$FWLRQ�WR�%XLOG�3HDFH�DQG�
,QÁXHQFH�&RPPXQLW\�'HFLVLRQ�0DNLQJµ�State Society and Governance in Melanesia 
Discussion Paper���������5HVHDUFK�6FKRRO�RI�3DFLÀF�DQG�$VLDQ�6WXGLHV��$XVWUDOLDQ�1DWLRQDO�
8QLYHUVLW\��&DQEHUUD���������%DVHG�RQ�0DVRQ·V�VWXG\��-ROO\�VDLG�WKH�MXVWLFH�V\VWHP�DQG�WKH�
police in Vanuatu were failing to properly deal with wife battery as a criminal matter, while 
custom chiefs were likewise stressing “reconciliation and the harmony of the community 
at the expense of the wronged woman”. Jolly cites Garap reporting that village courts were 
intimidating to women, disciplined women and not men in adultery cases, blamed the victim 
in sexual violence and rape cases, and compensated the male relatives of rape victims rather 
than the woman (M Jolly “Epilogue – some thoughts on restorative justice and gender” in 
S Dinnen, A Jowitt and T Newton Cain, eds, A Kind of Mending: Restorative Justice in the 
3DFLÀF�,VODQGV, Pandanus Books, RSPAS, ANU, Canberra, 2003, 265 at 272).
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effect.59�*RGGDUG·V�PRQLWRULQJ�DQG�JHQGHU�DQDO\VLV�RI�����FDVHV�EHIRUH�WKH�
WKUHH�1&'�YLOODJH�FRXUWV�FRQÀUP�VWDWLVWLFDOO\�WKDW�ZRPHQ�XVH�YLOODJH�FRXUWV��
perhaps more often than men (more cases in his sample were brought by 
women), and have been “reasonably successful disputants” in village courts. 
However, while some of the cases in his sample concerned intra-family or 
marital problems which may or may not have included domestic violence, 
none of them appeared to relate to sexual abuse or rape, or to concern other 
offences (e.g. adultery) for which village courts have gained notoriety for 
discriminatorily penalising or shaming women.60 His research does not, 
however, invalidate the analyses of other (mainly women) researchers and 
activists whose highlighting of “worst practice” cases of gender discrimination 
put village courts on notice.

Most of the critics of custom courts are not opposed to custom per se, or to 
the existence of custom courts. Respect for traditions and customary ways of 
3DFLÀF�,VODQG�SHRSOH�LV�H[SUHVVO\�VWDWHG�E\�VHYHUDO�FRQWULEXWRUV�WR�WKH�GHEDWHV�
on gender, custom and human rights. At the same time, the idea of custom 
DV�DEVROXWH��RU�HWHUQDOO\�À[HG�DQG�XQFKDQJLQJ��LV�UHMHFWHG��7KH�SURPRWLRQ�RI�
customs and a justice system which encourage mutual respect between men 
DQG�ZRPHQ�LV�D�ERWWRP�OLQH��=RUQ·V�VXJJHVWLRQ��LQ�UHVSHFW�RI�ZLIH�EHDWLQJ��
that it needs to be asked whether a practice is “so integral to the custom of a 
society that it has to be retained” is a useful one, and her judgment that where a 
practice like wife-beating is considered to be part of traditional culture “it may 
be necessary to criticise tradition in order to change contemporary behaviour”, 
appropriate.61 In the 21st century, zero tolerance of violence against women 
must also be a bottom line.

59 Goddard usefully summarises research and analysis on the subject since 1979, including a 
1990 Judges Report on the judicial system in PNG, and newspaper stories on incidents of 
XQIDLU�MDLOLQJV�RI�ZRPHQ�E\�YLOODJH�FRXUWV�EHWZHHQ������DQG�������IRU�IDLOLQJ�WR�SD\�ÀQHV��
He also offers an alternative explanation for the pattern of harsh imprisonment of women by 
village courts, by drawing attention to both the poor literacy of magistrates and the Tokpisin 
version of the Village Court Handbook which includes an unclear note on the optional jail 
WHUP�IRU�QRQ�SD\PHQW�RI�ÀQHV��0LFKDHO�*RGGDUG�´:RPHQ�LQ�3DSXD�1HZ�*XLQHD·V�9LOODJH�
Courts” State, Society and Governance in Melanesia Discussion Paper 2004/3, Research 
6FKRRO�RI�3DFLÀF�DQG�$VLDQ�6WXGLHV��7KH�$XVWUDOLDQ�1DWLRQDO�8QLYHUVLW\��&DQEHUUD���������
+LV�DUJXPHQW�WKDW�WKH�IDXOW�OD\�ZLWK�YLOODJH�FRXUW�PDJLVWUDWHV·�́ ULJLG�DSSOLFDWLRQ�RI�WKH�ODZµ�
rather than of custom might have been strengthened had he shown evidence of men being 
similarly subjected to harsh treatment.

60 Twenty-nine of the 50 cases brought against men in one of the courts were for drunkenness, 
excessive noise and obscene language.

61 Zorn, above n 7, at 293-294.
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-DODO·V�FRXQWHU�SRVLQJ�RI�FXVWRPDU\�ODZ�DV�EDVHG�RQ�́ WZR�DSSDUHQW�SULQFLSOHV�²�
the good of the community takes priority over the rights of the individual, and 
decisions are made through negotiation and consensus”62 and the formal legal 
system as one which “emphasises the rights of individuals, makes decisions 
on the basis of argument and confrontation wherein “the best argument wins”, 
applies the doctrine of precedent, and allows appeal against a judgement to 
a higher court”63 is not helpful for the purposes of the present project. The 
assumptions made about each system also warrant unpacking. The “good of 
WKH� FRPPXQLW\µ� DUJXPHQW� UDLVHV�TXHVWLRQV� DERXW� ´ZKR�GHFLGHVµ�� DQG�´E\�
what criteria”. Customary processes of negotiation and consensus in reality 
often prevent “free and frank discussion where the contribution of each 
SDUWLFLSDQW�HQMR\V�HTXDO�ZHLJKWµ�64�UDLVLQJ�UHODWHG�TXHVWLRQV�DERXW�ZKR�DUH�
involved in such consultations, and whether decisions are made after thorough 
consideration of the issues and interests involved. The suggestion that the “best 
argument” wins in the formal legal system downplays the principles of law on 
which arguments and judgments rest, as well as the proactive, “law-making” 
role of the courts, having regard to international conventions, as well as to 
considerations of justice.

-DODO·V�H[DPSOH�RI�&RRN�,VODQG�ZRPHQ�XVLQJ�/DQG�&RXUWV�WR�WKHLU�DGYDQWDJH�
by doing thorough research, attending its sessions, and effectively asserting 
and defending their land interests may be a case of the best argument winning. 
But she also counts among the factors that contributed to their success the 
FRXUW·V�UHFHSWLYHQHVV��ZKLFK�VKH�FRQVLGHUHG�DQ�´LQGLFDWRU�RI�WKH�ZLGHU�VRFLDO�
FKDQJH�LQ�PHQ·V�DQG�ZRPHQ·V�UROHV�WKDW�KDG�RFFXUUHG�LQ�WKH�FRPPXQLW\µ�65 
This highlights the important role of broader social processes in the creation, 
acceptance and institutionalisation of new norms. It also perhaps resonates 
ZLWK�ZKDW�6DLODX�6X·DDOL·L�6DXQL��WKLV�YROXPH��KDV�VDLG�RI�DPELJXLWLHV��RU�
ZKDW�ZH�PLJKW�FRQVLGHU�ÁH[LELOLWLHV��LQ�FXVWRP�

An innovative project by the Vanuatu Cultural Centre which is encouraging 
women to provide “new perspectives on their custom”66 provides an 
LQVSLUDWLRQDO�PRGHO�IRU�́ XQÀ[LQJµ�FXOWXUH�DQG�EXLOGLQJ�QHZ�VRFLDO�DJUHHPHQWV�
on bottom-line societal values. A bottom-up project which engages the 
&HQWUH·V�YROXQWHHU�ZRPHQ�ÀHOGZRUNHUV�DQQXDOO\�LQ�D�ZRUNVKRS�WR�GLVFXVV�
various kastom research topics, the project entails the recovery or reclamation 
of kastom as well as a conscious effort to insert women into what has until 
recently been a male-dominated discourse on kastom. The project offers a 

62 Zorn cited in Jalal, above n 54, at 4.
63 Ibid.
64 Lawson, above n 45, at 166.
65 Jalal, above n 27, at 67.
66 Interview with Lissant Bolton in Makin, above n 8.



2010 Gender and Custom in the South Pacific 105

XQLTXH�RSSRUWXQLW\�IRU�ZRPHQ�WR�UHKDELOLWDWH�kastom in a gender-just way. 
Yet the process is not without tension and struggle. Anthropologist Lissant 
Bolton, who assists with the workshop each year, explains that separate 
workshops for women are important “because if you were doing it with men 
and women there would for certain be a constant tension from certain men 
about women getting above themselves”.67�7KH�ÀHOGZRUNHUV�ZRUN�HDFK�\HDU�
in their own communities promoting new kastom ideas and practices and are 
DOUHDG\�KDYLQJ�VLJQLÀFDQW� LPSDFW��0DQ\�RI� WKHP�DUH�EHLQJ�UHFRJQLVHG�IRU�
their leadership and given roles as assistants to chiefs, although “some places 
DUH�PRUH�DPHQDEOHµ�WR�DOORZLQJ�VSDFH�IRU�ZRPHQ·V�OHDGHUVKLS�WKDQ�RWKHUV�68

V. SOME EXAMPLES OF TENSIONS BETWEEN GENDER AND CUSTOM

Despite these encouraging changes, many tensions remain and although I 
do not wish to end on a negative note, I do want to share some examples in 
order to illustrate some of the very real problems which women have been 
experiencing with custom.

A. Political representation and leadership

&XVWRPDU\� UHVWULFWLRQV� RQ�ZRPHQ·V� SDUWLFLSDWLRQ� DQG� UHSUHVHQWDWLRQ� LQ�
“traditional” decision-making councils appear to be widespread across the 
UHJLRQ��5HVLVWDQFH�WR�ZRPHQ·V�UHSUHVHQWDWLRQ�LQ�QDWLRQDO�SDUOLDPHQWV�LV�DOVR�
widespread and custom has often been invoked to deny women political 
HTXDOLW\��DV�WKH�IROORZLQJ�H[DPSOHV�LQGLFDWH�

,Q�9DQXDWX·V�ÀUVW�QDWLRQDO�HOHFWLRQV��D�FRXQFLO�RI�FKLHIV� LQ�1RUWKHUQ�(IDWH�
tried to bar women from standing for election on the grounds that it infringed 
kastom��,Q�������D�JRYHUQPHQW�PLQLVWHU��ZKR�VXEVHTXHQWO\�EHFDPH�3ULPH�
Minister) demanded the repeal of the Ombudsman Act, saying it contradicted 
“traditional practices in Vanuatu” by allowing its female incumbent to criticise 
male leaders. He said on his island “men could not be criticised by women”. 
0RUH� UHFHQWO\�9DQXDWX·V�&RXQFLO� RI�&KLHIV�� WKH�0DOYDWXPDXUL�� H[SUHVVHG�
the view that the election of women chiefs in the north of Vanuatu was a 
´GLVWRUWLRQ�RI�FXVWRPµ��$�IRUPHU�+HDG�RI�6WDWH�ZDV�DOVR�TXRWHG�LQ������VD\LQJ�
that according to Vanuatu custom women were not to enter into politics or 
decision-making bodies. Citing the Bible, he suggested that these places of 
leadership were divinely ordained only for men.69

67 Ibid.
68 Ibid.
69 Vanuatu Daily Post article, 23 April 2004, cited in Tor and Toka, above n 18.
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In Papua New Guinea male domination of political parties and bullying of 
female members of parliament discourage women from seeking electoral 
RIÀFH��,Q�UHFHQW�QDWLRQDO�HOHFWLRQV��PDOH�VXSSRUWHUV�RI�VLWWLQJ�PDOH�PHPEHUV�
of parliament in at least one province effectively hijacked polling booths, 
disenfranchising voters and intimidating women voters in particular. Women 
FDQGLGDWHV�LQWHUYLHZHG�IRU�D�GRFXPHQWDU\�ÀOP�RQ�WKRVH�HOHFWLRQV�VSRNH�RI�
being threatened with harm to their families if they did not withdraw from 
the contest.

7KH�6RORPRQ� ,VODQGV·�3URYLQFLDO�*RYHUQPHQW�$FW� RI� �����ZDV� IRXQG�E\�
both the High Court and an Appeal Court to discriminate against women 
by reserving 50 per cent of the seats for the appointees of chiefs and elders 
(since only males can be “traditional chiefs”) EXW�QRW�WR�EH�LQ�FRQÁLFW�ZLWK�
the Constitution, which sanctioned “traditional chiefs” playing a role in 
government at the provincial level.70

In the Marshall Islands, a matrilineal society, a bill tabled in the parliament, 
WKH�1LWLMHOD��LQ������SURSRVHG�WR�EDQ�ZRPHQ�IURP�KROGLQJ�FKLHÁ\�WLWOHV��DQG�
their associated rights to land.71

B. Violence against women

:KLOH�YLROHQFH�DJDLQVW�ZRPHQ�PD\�QRW�EH�D�FXOWXUDO�QRUP�LQ�3DFLÀF�,VODQG�
societies, custom may be blamed for tolerating it.72 Moreover, sanctions against 
wife-beating that reportedly existed in the past have mostly been abandoned.

In Samoa, although domestic violence offenders are reportedly punished by 
the Village Fono, this only tends to happen in cases where the violence is 
considered extreme. More worrying is the reported practice by Village Fonos 
of preventing police from interfering in domestic violence cases “unless 
there [is] a strong complaint from the victim, which village customs strongly 
discouraged”.73

In Vanuatu, a draft Family Protection Bill, which has been in the pipeline since 
1998, is likely to be supported only if the traditional roles and responsibilities 
of chiefs in Kastom Kots are recognised in the bill and its implementation.74

70 Commissioned paper on Solomon Islands.
71 3DFLÀF�%HDW, 9 February 2006.
72 US Department of State Country Reports on Human Rights Practices 2004 – Samoa.
73 Ibid.
74 Commissioned paper on Vanuatu.
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In Tonga, although violence against women is on the increase (450 complaints 
were recorded in 1996), the issue is shrouded in silence because of shame, and 
cases involving nobles or others of high social rank escape police investigation 
and prosecution.75

:HVW�3DSXDQ�ZRPHQ·V�ULJKWV·�JURXSV�UHSRUWHGO\�VHH�FXVWRP�ODZ�DV�SURYLGLQJ�
little protection for women victims of domestic violence, and customary 
processes involving compensation payments between families as unsuited to 
dealing with situations of violence within the family.

In Bougainville, in 2005, custom chiefs imposed a ban on women wearing 
VKRUWV��VXSSRVHGO\�WR�́ KHOS�UHGXFH�UDSH�DQG�VH[XDO�YLROHQFHµ��DQG�EHJDQ�ÀQLQJ�
those who breached the ban $50 or sentencing them to community work. By 
imposing a dress code and making it a punishable offence for women to wear 
VKRUWV��WKH�GHFLVLRQ�QRW�RQO\�LQIULQJHG�ZRPHQ·V�ULJKW�WR�IUHHGRP�RI�GUHVV��LW�
implicitly excused male sexual offenders by holding women responsible for 
their criminal actions.

The Committee on Economic, Social and Cultural Rights (CESCR) of the 
8QLWHG�1DWLRQV�UDLVHG�FRQFHUQ�LQ�LWV�UHVSRQVH�WR�6RORPRQ�,VODQGV·������UHSRUW�
DERXW�ZRPHQ·V�LQIHULRU�VWDWXV�DQG�VXEMHFWLRQ�WR�SDWULDUFK\�GHVSLWH�WKH�WUDGLWLRQ�
of matrilineality, and the prevalence of gender-based domestic violence which 
is not always addressed by competent authorities.

C. Marriage and divorce

In custom courts in both Solomon Islands and Vanuatu, adultery is an offence 
IRU�ERWK�PHQ�DQG�ZRPHQ��EXW�LQ�SUDFWLFH�RQO\�ZRPHQ�WHQG�WR�EH�ÀQHG�DQG�
made to present mats and other valuables to chiefs.76

Irrespective of how it was practised and what it meant traditionally, the 
institution of “bride price” as it has come to be practised in modern times 
KDV�VHYHUHO\�QHJDWLYH�FRQVHTXHQFHV�IRU�ZRPHQ��7KH�YHU\�WHUP�́ EULGH�SULFHµ��
FRQIHUUHG�E\�RXWVLGHUV��KDV�HQFRXUDJHG�WKH�FRPPRGLÀFDWLRQ�RI�ZRPHQ�DQG�
the exercise of absolute proprietorship by husbands over wives. Escalation 
LQ�WKH�DPRXQW�RI�ZHDOWK�H[SHFWHG��RU�GHPDQGHG��E\�WKH�EULGH·V�IDPLO\�PDNHV�
LW�H[WUHPHO\�GLIÀFXOW�LI�QRW�LPSRVVLEOH�IRU�ZRPHQ�WR�HVFDSH�IURP�D�YLROHQW�
marriage. And, as arranged marriages are most often the result of family 
to family consultations and agreements, the rights of women and girls as 

75� (PEHUVRQ�%DLQ��DERYH�Q�����DW�����DOWKRXJK�WKLV�QXPEHU�KDG�DSSDUHQWO\�GURSSHG�WR�����
UHSRUWHG�FDVHV�LQ�������LW�KDG�ULVHQ�WR�����LQ�������7KH�����������ÀJXUHV�ZHUH�UHYHDOHG�
by the Tongan Police Commander in May 2010 – see http://www.rnzi.com/pages/news.
php?op=read&id=53609.

76 Ibid.
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individuals are subordinated to the wishes of the group – the bride has “little or 
no say on the person she marries”, and is under enormous pressure to comply 
ZLWK�WKH�IDPLO\·V�ZLVKHV�DQG�GHFLVLRQ�77

The practice of giving a woman as part of compensation payments to settle an 
inter-tribal dispute involving the death of a tribesman was found by the Papua 
New Guinea Supreme Court in 1997 to be a “bad custom” and not what the 
framers of the constitution of modern day Papua New Guinea had in mind in 
maintaining and promoting good traditional customs.78

Over the last 10 years, the Supreme Court in PNG has ruled against a number 
RI�9LOODJH�&RXUW�GHFLVLRQV�WKDW�ZHUH�IRXQG�WR�YLRODWH�ZRPHQ·V�ULJKWV��7KH�
custom of murdering or mutilating an adulteress was ruled contrary to the 
JHQHUDO� SULQFLSOHV� RI� KXPDQLW\� E\� WKH�31*�6XSUHPH�&RXUW� LQ� ������ WKH�
LPSULVRQPHQW�RI�D�ZRPDQ�E\�D�9LOODJH�&RXUW�LQ������IRU�IDLOLQJ�WR�SD\�D�ÀQH�
for adultery was found to infringe Section 55 of the Constitution relating to 
HTXDOLW\�DQG�GHQLJUDWH�́ WKH�ZRPDQ·V�KXPDQQHVVµ��FXVWRPDU\�SURKLELWLRQV�RQ�
widows consorting with other men were ruled “discriminatory” and “not in 
NHHSLQJ�ZLWK�WKH�GLJQLW\�RI�PDQNLQGµ�E\�WKH�6XSUHPH�&RXUW�LQ�������DQG�WKH�
custom of allowing a man to live with a woman without paying bride price, to 
assess whether she would make a good housewife and was fertile, was ruled 
“repugnant to the general principles of humanity” in 1994.79

D. Inheritance and custody

Because custody rights are often closely tied to inheritance rights, Tuvalu 
women are doubly disadvantaged under gender-discriminatory customary land 
WHQXUH�DUUDQJHPHQWV�²�EHLQJ�GHSULYHG�RI�ODQG�ULJKWV�DQG�FRQVHTXHQWLDOO\�RI�
the right of custody, ironically in what might be claimed as the “best interests 
of the child”.

:KHQ�PHQ�GLH�LQWHVWDWH�LQ�.LULEDWL��JHQGHU�GLVFULPLQDWRU\�SURYLVLRQV�LQ�WKH�
Land Code favour the eldest male, or all males, before the eldest daughter 
DQG�DOO�RWKHU�IHPDOHV�EXW�WKH�UHSRUWHG�IUHTXHQF\�ZLWK�ZKLFK�VXFK�GHFLVLRQV�

77 Alice Aruheeta Pollard “Bride Price and Christianity” (paper presented at the Women, 
Christians, Citizens: Being Female in Melanesia Today Workshop, 11-13 November 1998, 
Australian National University, Canberra <http://rspas.anu.edu.au/papers/melanesia/
conference_papers/1998/participants.htm>). Anne Marie Tupuola “Learning Sexuality: 
Young Samoan Women” in A Jones, P Herda and TM Suaalii (eds) Bittersweet: Indigenous 
:RPHQ�LQ�WKH�3DFLÀF�(University of Otago Press, Dunedin).

78 Injia J in Re Willangal (1997) PNGNC, cited in Commissioned Paper on PNG.
79 Commissioned paper on PNG.
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are contested in courts by disinherited sisters and girl cousins suggests that 
VXFK�SURYLVLRQV�LQ�WKH�ODZ�DUH�QHLWKHU�DFFHSWHG�ZLWKRXW�TXHVWLRQ�DV�FXVWRP��
nor regarded as fair and just.80

7RQJD·V� H[SOLFLWO\� JHQGHU�GLVFULPLQDWRU\� ODQG� ODZV�PD\� EH� DPHQGHG��$�
landmark decision of the Privy Council on 11 August 2006 approved a proposal 
IURP�7RQJD·V�0LQLVWHU�RI�/DQGV��6XUYH\��1DWXUDO�5HVRXUFHV�DQG�(QYLURQPHQW��
WR�´H[SORUH�SRVVLEOH�DYHQXHV�IRU�DPHQGPHQWV�WR�WKH�FRXQWU\·V�ODQG�ODZV�WR�
allow women, in cases where there is no direct male heir, to inherit registered 
allotments”. The intention of the proposed amendment is to allow a daughter 
WR�LQKHULW�KHU�IDWKHU·V�DOORWPHQW�ZKHUH�WKHUH�LV�QR�EURWKHU�DV�GLUHFW�KHLU��DQG�
WR�SDVV�RQ�KHU�ULJKWV�WR�KHU�ÀUVW�PDOH�GHVFHQGDQW�81

In Melanesian marriages involving so-called bride price, children are 
FRQVLGHUHG�WR�EHORQJ�WR�WKH�IDWKHU·V�VLGH�RQFH�EULGH�SULFH�LV�SDLG�DQG�HYHQ�
custody cases that come before the formal court tend to take this aspect of 
customary law into account and award custody to the father.82

E.�3URWHFWLRQ�XQGHU�WKH�/DZ

In the Federated States of Micronesia (FSM) it was reported that “cultural 
resistance to litigation and incarceration” had allowed serious cases of sexual 
and other assault (and even murder) to go untried, and that “suspects were 
URXWLQHO\�UHOHDVHG�LQGHÀQLWHO\µ�83

,Q�.LULEDWL��7RQJD�� 6DPRD� DQG�)LML�� FXVWRPDU\� SUDFWLFHV� RI� VHHNLQJ� DQG�
receiving forgiveness for a wrongdoing through symbolic presentations and 
WKH�RIIHU�RI�D�IRUPDO�DSRORJ\�E\�WKH�RIIHQGHU·V�IDPLO\�WR�WKH�IDPLO\�RI�WKH�
victim are important mechanisms for restoring relationships within small 
communities. Its use in cases of criminal violation, especially rape and other 
forms of sexual abuse of women by men, is highly suspect however. It can 
result in pressure being put on the woman victim to drop criminal charges, 
or be taken into consideration by the court, resulting in a reduced sentence 
for the convicted offender, thereby denying the victim full protection under 

80� ¶$WX�(PEHUVRQ�%DLQ��:RPHQ�LQ�'HYHORSPHQW�²�.LULEDWL��&RXQWU\�%ULHÀQJ�3DSHU��2IÀFH�RI�
3DFLÀF�2SHUDWLRQV�DQG�6RFLDO�'HYHORSPHQW�'LYLVLRQ��$VLDQ�'HYHORSPHQW�%DQN��0DQLOD��
at 28) notes the high proportion of land litigation cases brought by disinherited sisters and 
girl cousins.

81 See http://lyris.spc.int/read/messages?id=49330 (Accessed 7 November 2011)
82 Jalal, above n 54, at 15.
83 US Department of State Country Report on Human Rights Practices 2005 – Federated 

States of Micronesia, cited in Commissioned paper on FSM, State Government <www.
state.gov/g/drl/rls/hrrpt/2004/41651.htm>.

http://lyris.spc.int/read/messages?id=49330
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the law. In a similar way, holding informal community courts and imposing 
FXVWRP�SXQLVKPHQW�FDQ�ZRUN�WR�WKH�RIIHQGHU·V�DGYDQWDJH�DQG�GHSULYH�YLFWLPV�
of justice.

In situations of inter-tribal or inter-ethnic violence, customary ceremonies 
and dispute-resolution processes are particularly inappropriate for addressing 
FULPHV�RI�VH[XDO�YLROHQFH�SHUSHWUDWHG�DJDLQVW�ZRPHQ�GXULQJ�WKH�FRQÁLFW��6XFK�
ceremonies and processes are often concerned more with purging feelings 
of hatred and revenge, appeasing the spirits of war and of those killed, and 
SURPRWLQJ�UHFRQFLOLDWLRQ�WKURXJK�WKH�VDFULÀFH�RI�SLJV��SDUWLFLSDWLRQ�LQ�D�IHDVW��
and ritual washing of weapons, than with delivering justice to female victims 
of rape.84

7KH�SUDFWLFH��UHVRUWHG�WR�LQ�VRPH�SODFHV��RI�UHTXLULQJ�D�UDSLVW�WR�PDUU\�KLV�
victim, supposedly to confer respectability on both parties and retrospectively 
“legitimise” the non-consensual sex, provides the worst example of gender 
injustice under custom law. Concern about one such reported case in Vanuatu 
was raised by the Convention on the Rights of the Child (CRC) Committee.

In rape trials involving indigenous offenders in Australia, specious arguments 
have been advanced by defence lawyers, and accepted by magistrates and 
judges, that rape does not constitute a serious offence under Aboriginal 
customary law and that a man had the right to enjoy sexual relations with a 
“promised wife” under the age of 16.85 Such arguments have been strongly 
repudiated by Aboriginal women, including lawyers, who have criticised 
WKH�FRXUW·V�OHQLHQF\�WRZDUGV�PDOH�RIIHQGHUV��DQG�DVVHUWHG�WKDW�XQGHU�FXVWRP�
Aboriginal women are treated with respect, crimes of sexual assault are treated 
with great severity, and that only since the introduction of sexism through 
colonisation have Aboriginal women come to be treated as inferior.86

VI. CONCLUDING COMMENTS

7KH�UDWLÀFDWLRQ�RI�ERWK�WKH�&RQYHQWLRQ�RQ�WKH�5LJKWV�RI�WKH�&KLOG�DQG�WKH�
Convention on the Elimination of All Forms of Discrimination Against 
:RPHQ�E\�D�PDMRULW\�RI�3DFLÀF�,VODQG�6WDWHV�LQGLFDWHV�RIÀFLDO�UHFRJQLWLRQ�RI�
ULJKWV�RI�ERWK�FKLOGUHQ�DQG�ZRPHQ��DQG�REOLJHV�3DFLÀF�,VODQG�JRYHUQPHQWV�
ZKLFK�KDYH�UDWLÀHG�WKHVH�FRQYHQWLRQV�WR�EULQJ�WKHLU�ODZV�DQG�SROLFLHV�LQWR�
conformity with these conventions. There is a high level of awareness in the 
3DFLÀF�,VODQG�VWDWHV�RI�&('$:�DQG�&5&�DQG�QRQJRYHUQPHQWDO�RUJDQLVDWLRQV�

84 Commissioned paper on West Papua.
85 Commissioned paper on Australia.
86 Larissa Behrendt “What Price a Bill of Rights?”, Opinion piece National Indigenous Times 

(nd) <www.nit.com.au/opinion/story.aspx?id=6383>.
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in several countries have collaborated in compiling shadow reports to submit 
to the CEDAW Committee. While a rights-based framework might appear to 
be diametrically opposed to custom, I would argue that it is not necessarily 
opposed to the core values that lie at the base of custom. The challenge lies 
in identifying and strategically using these in the ongoing project of building 
more cohesive, caring societies, based on common values of humanism.
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I. INTRODUCTION

Over hundreds of years and in relative isolation, Native Hawaiians developed 
a complex society and subsistence economy based on their relationship 
ZLWK� WKH�JRGV�DQG� WKH�QDWXUDO�ZRUOG��3ULRU� WR�+DZDL¶L·V�ÀUVW�ZULWWHQ� ODZV��
Hawaiian custom and usage regulated Hawaiian life.1 Thus, Hawaiian 
customary practices, particularly those related to land, have been recognised 
DQG�LQFRUSRUDWHG�LQWR�+DZDL¶L·V�VWDWXWRU\�ODZ�VLQFH�WKH�HDUOLHVW�IRUPDO�ZULWWHQ�
ODZV�LQ�������'XULQJ�WKH�UHLJQ�RI�.DPHKDPHKD�,,,��WKH�.LQJGRP�RI�+DZDL¶L�
developed written laws that included protections for ancient custom and 
usage.2 These laws survived political transitions and continue to apply as 
XQGHUO\LQJ�SULQFLSOHV�RI�SURSHUW\�ODZ�LQ�+DZDL¶L��2I�HTXDO�LPSRUWDQFH�LV�WKDW�
modern Hawaiians continue traditional practices and usage. As one scholar 
notes, today there are “customs and practices related to each major aspect of 
Hawaiian lifestyle and livelihood, including family, community life, human 
well-being and spirituality, natural environment, cultural and ecological 
resources, rights, and economics”.3

,Q�������WKH�+DZDL¶L�6WDWH�&RQVWLWXWLRQ�ZDV�DPHQGHG�WR�VSHFLÀFDOO\�UHFRJQLVH�
WUDGLWLRQDO�DQG�FXVWRPDU\�+DZDLLDQ�SUDFWLFHV�E\�DGRSWLQJ�$UWLFOH�;,,��6HFWLRQ�
7:4

�� -RKQ�5LFRUG��3UHIDFH�WR�>����@���6WDWXWH�/DZV�RI�+LV�0DMHVW\�.DPHKDPHKD�,,,��.LQJ�RI�
WKH�+DZDLLDQ�,VODQGV����´>����@���.LQJ��+DZ��/DZVµ���VWDWLQJ�WKDW�́ WKH�+DZDLLDQ�NLQJGRP�
ZDV�JRYHUQHG�XQWLO�WKH�\HDU�������ZLWKRXW�RWKHU�V\VWHP�WKDQ�XVDJH��DQG�ZLWK�D�IHZ�WULÁLQJ�
H[FHSWLRQV��ZLWKRXW�OHJDO�HQDFWPHQWVµ���FLWHG�LQ�3XEOLF�$FFHVV�6KRUHOLQH�+DZDLL�Y�+DZDL¶L�
&RXQW\�3ODQQLQJ�&RPP·Q��´3$6+µ������+DZDL¶L����������Q����������3��G������������Q��
21 (1995), cert. denied, 517 U.S. 1163 (1996).

�� 6HH��3$6+�����+DZDL¶L��DW�������������3��G�DW�����²����WUDFLQJ�WKH�GHYHORSPHQW�RI�SULYDWH�
SURSHUW\�ULJKWV�LQ�+DZDL¶L��

�� 'DYLDQQD�3ĿPDLND¶L�0F*UHJRU�́ $Q�,QWURGXFWLRQ�WR�WKH�+RD¶ăLQD�DQG�7KHLU�5LJKWVµ��������
30 Haw J of Hist 1 at 3.

�� +DZ��&RQVW��DUW��;,,������
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Traditional and Customary Rights
Section 7.�7KH�6WDWH�UHDIÀUPV�DQG�VKDOO�SURWHFW�DOO�ULJKWV��FXVWRPDULO\�DQG�
traditionally exercised for subsistence, cultural and religious purposes and 
SRVVHVVHG�E\�DKXSXD¶D�WHQDQWV�ZKR�DUH�GHVFHQGDQWV�RI�QDWLYH�+DZDLLDQV�ZKR�
inhabited the Hawaiian Islands prior to 1778, subject to the right of the State 
to regulate such rights.

In deliberations on this provision, the constitutional framers recognised that 
Native Hawaiian “sustenance, religious and cultural practices … are an integral 
part of their culture, tradition and heritage, with such practices forming the 
basis of Hawaiian identity and value systems”,5 and viewed the amendment as 
D�YHKLFOH�WR�´SUHVHUYH�WKH�VPDOO�UHPDLQLQJ�YHVWLJHV�RI�D�TXLFNO\�GLVDSSHDULQJ�
culture [by providing] a legal means by constitutional amendment to recognize 
DQG�UHDIÀUP�QDWLYH�+DZDLLDQ�ULJKWVµ�6

,Q� D� VHULHV� RI� FDVHV� EHJLQQLQJ� LQ� ������ WKH�+DZDL¶L� 6XSUHPH�&RXUW� KDV�
interpreted this section and other statutory provisions to allow access by Native 
Hawaiian cultural practitioners to undeveloped or less than fully developed 
lands in order to exercise traditional and customary rights. The Court has also 
imposed a duty on public agencies to assess and protect to the extent feasible 
such rights when issuing development permits. Nevertheless, many open 
TXHVWLRQV�UHPDLQ�DERXW�WKH�UHDFK�DQG�H[WHQW�RI�WKH�DPHQGPHQW�²�ZKR�FDQ�
exercise these rights, on what kinds of property, what kind of state regulation 
is appropriate, and what are the responsibilities of government agencies in 
regulating development that impacts traditional and customary rights?

7KLV�SDSHU�H[SORUHV�WKH�KLVWRULFDO�URRWV�RI�+DZDL¶L·V�UHFRJQLWLRQ�RI�WUDGLWLRQDO�
and customary practices related to land and natural resources and the 
GHYHORSPHQW�RI�FXVWRP�LQ�PRGHUQ�WLPHV�WKURXJK�+DZDL¶L�FDVH�ODZ��,W�DOVR�
presents a brief overview of three other areas of law in which Native Hawaiian 
customs have been recognised and incorporated into State legislation. The 
paper concludes with an Oli Aloha or chant expressing the values of Aloha. 
This oli, which has been adopted into State law, seeks to encourage and infuse 
state actions with traditional Hawaiian concepts and values.

5 Comm. of the Whole Debates on Hawaiian Affairs Prop. No. 12 reprinted in 2 Proceedings 
of the Constitutional Convention of Hawaii of 1978 (1980) at 426.

6 Standing Comm. Rep. No. 57 on Hawaiian Affairs Prop. No. 12 reprinted in 1 Proceedings 
of the Constitutional Convention of Hawaii of 1978 (1980) at 640.
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II. HISTORICAL BACKGROUND

,Q�+DZDL¶L��WKH�WUDQVLWLRQ�IURP�D�ODQG�WHQXUH�V\VWHP�FKDUDFWHULVHG�E\�XVH�ULJKWV�
RI�WKH�KLJK�FKLHI��RWKHU�FKLHIV��DQG�PDND¶ăLQDQD7 or common people to one 
RI�SULYDWH�ODQG�RZQHUVKLS�RFFXUUHG�LQ�D�SURFHVV�FDOOHG�WKH�0ăKHOH��0ăKHOH�
means division or share, and designates a series of steps undertaken by the 
+DZDLLDQ�.LQJGRP�LQ�WKH�PLG���WK�FHQWXU\��VHSDUDWLQJ�RXW�WKH�LQWHUHVWV�RI�
WKH�JRYHUQPHQW��NLQJ��FKLHIV�DQG�SHRSOH�LQ�DOO�WKH�ODQGV�RI�+DZDL¶L�8 Complex 
reasons have been given for this voluntary transformation of the land tenure 
V\VWHP�E\�.DPHKDPHKD� ,,,� DQG� WKH� FKLHIV� ²� DPRQJ� WKHP�� LQFUHDVLQJ� WKH�
VWDWXV� RI� WKH�QHZ�NLQJGRP�VWDWH� DPRQJ� WKH� LQGHSHQGHQW� VRYHUHLJQ� VWDWHV��
WKH� IHDU� WKDW�+DZDL¶L�ZRXOG� EH� IRUFLEO\� DQQH[HG� E\� RQH� RI� WKH�:HVWHUQ�
SRZHUV��LQ�ZKLFK�FDVH�SULYDWH�SURSHUW\�ULJKWV�ZRXOG�EH�UHFRJQLVHG��SUHVVXUH�
IURP�:HVWHUQ�EXVLQHVV� LQWHUHVWV�GHVLULQJ� WR�RZQ�ODQG�VR� WKDW�SURÀWV�FRXOG�
EH�PDGH�LQ�VXJDU�DQG�UDQFKLQJ��DQG�WKH�EHOLHI��H[SUHVVHG�SULPDULO\�E\�WKH�
Protestant missionaries, that owning land would make Native Hawaiians more 
industrious, give them a secure living, and bring them into the “civilised” world 
and thereby stem the drastic decline in the Hawaiian population.9

2QH�IRUPXODWLRQ�IRU�WKH�0ăKHOH��DV�VHW�RXW�LQ�WKH�SULQFLSOHV�DGRSWHG�E\�WKH�
Board of Commissioners to Quiet Land Titles, which had been established to 
settle all private claims to land existing prior to 10 December 1845, envisioned 
RQH�WKLUG� RI� WKH� ODQGV� JRLQJ� WR� WKH�.LQJ�� RQH�WKLUG� WR� WKH� FKLHIV�� DQG� WKH�
ÀQDO� WKLUG� WR� QDWLYH� WHQDQWV�10� ,QGHHG�� WKLV�ZDV� LQ� NHHSLQJ�ZLWK�+DZDL¶L·V�
ÀUVW�FRQVWLWXWLRQ��WKH�&RQVWLWXWLRQ�RI�������ZKLFK�GHFODUHG�WKDW�WKH�ODQG�DQG�
LWV�UHVRXUFHV�ZHUH�QRW�WKH�SULYDWH�SURSHUW\�RI�WKH�.LQJ�EXW�´EHORQJHG�WR�WKH�
&KLHIV�DQG�WKH�SHRSOH�LQ�FRPPRQ��RI�ZKRP�>WKH�.LQJ@�ZDV�WKH�KHDG�DQG�KDG�
the management of the landed property”.11

�� 0DND¶ăLQDQD�PHDQV�FRPPRQHU��SRSXODFH��SHRSOH�LQ�JHQHUDO��DQG�OLWHUDOO\�́ SHRSOH�WKDW�DWWHQG�
WKH�ODQGµ��0DU\�.DZHQD�3XNXL�DQG�6DPXHO�+��(OEHUW�+DZDLLDQ�'LFWLRQDU\��8QLYHUVLW\�RI�
+DZDL¶L�3UHVV��+RQROXOX��������>´+DZDLLDQ�'LFWLRQDU\µ@�

�� )RU� D� GLVFXVVLRQ�RI� WKH�GLYLVLRQ�RI� ODQGV�EHWZHHQ�.DPHKDPHKD� ,,,� DQG� WKH� FKLHIV� DQG�
NRQRKLNL��VHH�/LOLNDOă�.DPH¶HOHLKLZD�1DWLYH�/DQGV�DQG�)RUHLJQ�'HVLUHV��%LVKRS�0XVHXP�
3UHVV��+DZDL¶L��DW����������(DUOLHU�VFKRODUV�VHW�WKH�QXPEHU�RI�DOL¶L�UHFHLYLQJ�ODQGV�DV������
VHH��IRU�LQVWDQFH��0DULRQ�.HOO\�́ /DQG�7HQXUH�LQ�+DZDL¶Lµ��������)DOO�:LQWHU�������$PHUDVLD�
Journal 65 (Asian American Studies Center, University of California at Los Angeles).

�� )RU�YDULRXV�SHUVSHFWLYHV�RQ�WKH�IDFWRUV�OHDGLQJ�WR�WKH�0ăKHOH��VHH�JHQHUDOO\��.DPH¶HOHLKLZD��
DERYH�QRWH����DW����������5REHUW�+�6WDXIIHU�.DKDQD��+RZ�WKH�/DQG�:DV�/RVW��8QLYHUVLW\�
RI�+DZDL¶L�3UHVV��+RQROXOX��������DW�������6WXDUW�%DQQHU�3RVVHVVLQJ�WKH�3DFLÀF��+DUYDUG�
8QLYHUVLW\�3UHVV��&DPEULGJH��0DVVDFKXVHWWV��DW����������-RQ�9DQ�'\NH�:KR�2ZQV�WKH�
&URZQ�/DQGV�RI�+DZDL¶L"��8QLYHUVLW\�RI�+DZDL¶L�3UHVV��+RQROXOX��������DW�������

10 “Principles Adopted by the Board of Commissioners to Quiet Land Titles (Aug. 20, 1846)”, 
reprinted in Revised Laws of Hawaii of 1925 (vol 2) at 2124 [“2 Revised Laws 1925”].

11 Haw. Const. of 1840, reprinted in Lorrin A Thurston (ed) The Fundamental Law of Hawaii 
3 (The Hawaiian Gazette Company Ltd, Honolulu, 1904).
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%HJLQQLQJ�RQ����-DQXDU\�������DOO�ODQGV�LQ�+DZDL¶L�ZHUH�GLYLGHG�EHWZHHQ�
.DPHKDPHKD�,,,�DQG�WKH�FKLHIV�DQG�UHFRUGHG�LQ�WKH�0ăKHOH�%RRN��7KH�.LQJ�
TXLW�FODLPHG�KLV�LQWHUHVW�LQ�VSHFLÀF�WUDGLWLRQDO�ODQG�XQLWV�FDOOHG�DKXSXD¶D�DQG�
¶LOL�12�DQG�WKH�FKLHIV�TXLW�FODLPHG�WKHLU�LQWHUHVWV�LQ�WKH�EDODQFH�RI�WKH�ODQGV�WR�
WKH�.LQJ��7KHVH�TXLW�FODLPV�GLG�QRW�FRQIHU�WLWOH��EXW�PHUHO\�DFNQRZOHGJHG�
WKDW�WKH�.LQJ�KDG�QR�FODLP�WR�WKHVH�VSHFLÀF�ODQGV�RI�WKH�FKLHIV�DQG�WKH�FKLHIV�
KDG�QR�FODLP�WR�WKH�.LQJ·V�ODQGV�13

After this initial division, the chiefs or konohiki14�ZHUH�VWLOO�UHTXLUHG�WR�JR�
before a land commission and make claim to their lands.15 In addition, they 
had to pay a commutation tax of one-third the value of the unimproved land 
or cede one-third of the land to the government. The konohiki were entitled 
to receive full allodial title to their lands in the form of royal patents. These 
DZDUGV�VSHFLÀFDOO\�UHVHUYHG�WKH�ULJKWV�RI�WKH�QDWLYH�WHQDQWV�E\�LQFOXGLQJ�WKH�
SKUDVH�´.RH�QDH�QR�NXOHDQD�R�QD�NDQDND�PDORNRµ16 or similar wording. The 
konohiki received awards to lands by name only, with the ancient boundaries 
SHUWDLQLQJ�XQWLO�D�VXUYH\�FRXOG�EH�PDGH��6XEVHTXHQWO\��LQ�������D�%RXQGDU\�
&RPPLVVLRQ�ZDV� HVWDEOLVKHG� WR� VHWWOH� TXHVWLRQV� RI� WKH� ERXQGDULHV� RI� WKH�
DKXSXD¶D�DQG�¶LOL�DZDUGHG�E\�QDPH�RQO\�17

$IWHU�WKH�ODVW�GLYLVLRQ�EHWZHHQ�.DPHKDPHKD�,,,�DQG�WKH�FKLHIV�RQ���0DUFK�
1848, the king held approximately 2.5 million acres or 60.3 per cent of the 
total land, while the chiefs had received a total approximating 1.6 million 

12� $Q�DKXSXD¶D�LV�D�ODQG�GLYLVLRQ��XVXDOO\�H[WHQGLQJ�IURP�WKH�XSODQGV�WR�WKH�VHD��+DZDLLDQ�
'LFWLRQDU\���$Q� ¶LOL� LV� D� VPDOOHU� ODQG�GLYLVLRQ�� XVXDOO\�ZLWKLQ� DQ� DKXSXD¶D� DQG�QH[W� LQ�
LPSRUWDQFH�WR�WKH�DKXSXD¶D��LELG���$Q�HDUO\�+DZDL¶L�FDVH�H[SODLQHG�WKDW�WUDGLWLRQDOO\�WKH�
DKXSXD¶D�DIIRUGHG�WR�WKH�FKLHI�DQG�SHRSOH�́ D�ÀVKHU\�UHVLGHQFH�DW�WKH�ZDUP�VHDVLGH��WRJHWKHU�
with the products of the high lands, such as fuel, canoe timber, mountain birds, and the 
right-of-way to the same, and all the varied products of the intermediate land as might be 
suitable to the soil and climate of the different altitudes from sea soil to mountainside or 
top.” In re Boundaries of Pulehunui, 4 Haw. 239, 241 (1879).

13 Louis Cannelora The Origin of Hawaii Land Titles and of the Rights of Native Tenants 
�6HFXULW\�7LWOH�&RUSRUDWLRQ��+RQROXOX��������DW�����VHH�.DQRD�Y�0HHN����+DZ������������

14� .RQRKLNL�LV�GHÀQHG�DV�D�́ KHDGPDQ�RI�DQ�DKXSXD¶D�ODQG�GLYLVLRQ�XQGHU�WKH�FKLHIµ��+DZDLLDQ�
'LFWLRQDU\���6XEVHTXHQW� WR�WKH�0ăKHOH�� WKH�WHUP�ZDV�XVHG�WR�LQGLFDWH�WKH�JUDQWHH�RI�DQ�
DKXSXD¶D�RU�¶LOL�DQG�WKH�JUDQWHH·V�VXFFHVVRU��5RELQVRQ�Y�$UL\RVKL�����+DZ������������Q�����
658 P.2d 287, 307 (1982).

15� 7KH�NRQRKLNL�ZHUH�JLYHQ�VHYHUDO�H[WHQVLRQV�RI�WLPH�LQ�ZKLFK�WR�ÀOH�DQG�SURYH�WKHLU�FODLPV��
6HH�$FW�RI�$XJXVW�����������UHSULQWHG�LQ���5HYLVHG�/DZV�������DERYH�QRWH�����DW�������
$FW�RI�$XJXVW�����������UHSULQWHG�LQ���5HYLVHG�/DZV�������DW�������DQG�$FW�RI�'HFHPEHU�
16, 1892, reprinted in 2 Revised Laws 1925, at 2151. The last act allowed claims until 1 
January 1895, after which all lands not claimed reverted to the government.

16� ,Q�.DOLSL� Y�+DZDLLDQ�7UXVW�&R��/WG�� ���+DZ����� ����3��G����� �������� WKLV� SKUDVH�ZDV�
translated as: “The kuleanas [sic] of the people therein are excepted.”

17 Act of August 23, 1862, reprinted in 2 Revised Laws 1925.
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acres.18 The king then divided his lands into two parts. The larger portion, 
approximately 1.5 million acres, he “set apart forever to the chiefs and people” 
of the kingdom.19�/DWHU�LQ�WKH�\HDU��WKH�OHJLVODWLYH�FRXQFLO�UDWLÀHG�DQG�DFFHSWHG�
the lands conveyed to the chiefs and people, declaring them to be “set apart 
as the lands of the Hawaiian government, subject always to the rights of 
tenants”.20 These lands were designated as Government Lands.

.DPHKDPHKD�,,,�UHWDLQHG�IRU�KLPVHOI��KLV�KHLUV�DQG�VXFFHVVRUV�WKH�UHPDLQLQJ�
lands, nearly 1 million acres.21 These private lands became known as the 
.LQJ·V�/DQGV��:KHQ�WKLV�DFWLRQ�ZDV�UDWLÀHG�E\�WKH� OHJLVODWXUH�� WKH�.LQJ·V�
Lands were also made subject to the rights of native tenants.22

&RQVHTXHQWO\��DV�D�UHVXOW�RI�WKH�0ăKHOH��DOO�ODQGV�RI�WKH�NLQJ��JRYHUQPHQW�
and chiefs were given subject to the rights of native tenants��,W�ZDVQ·W�XQWLO�
������KRZHYHU��WKDW�D�SURFHVV�ZDV�HVWDEOLVKHG�WR�PRUH�ÀUPO\�GHOLQHDWH�WKH�
rights of native tenants.

A. The Kuleana Act

7KH�ÀQDO� VWHS� LQ� WKH�0ăKHOH�SURFHVV�ZDV�GLYLGLQJ�RXW� WKH� LQWHUHVWV�RI� WKH�
PDND¶ăLQDQD�RU�FRPPRQ�SHRSOH��7KH�.XOHDQD�$FW�RI���$XJXVW������DXWKRULVHG�
the land commission to award fee simple title to native tenants for their plots 
of land.23�+RD¶ăLQD�RU�WHQDQW�IDUPHUV�FRXOG�DSSO\�IRU�WKHLU�RZQ�SORWV�RI�ODQG�RU�
kuleana.24 A kuleana parcel could come from lands of the king, government, 
RU�FKLHIV��0RUHRYHU��QDWLYH�WHQDQWV�ZHUH�QRW�UHTXLUHG�WR�SD\�D�FRPPXWDWLRQ�
WD[�VLQFH�WKH�FKLHI�RU�NRQRKLNL�RI�WKH�DKXSXD¶D�RU�¶LOL�NŗSRQR�LQ�ZKLFK�WKH�
NXOHDQD�ZDV� ORFDWHG�ZDV� UHVSRQVLEOH� IRU� WKH� FRPPXWDWLRQ��&RQVHTXHQWO\��
upon the death of a kuleana owner without an heir, the kuleana escheated to 
WKH�RZQHU�RI�WKH�DKXSXD¶D�RU�¶LOL�NŗSRQR�ZKR�KDG�D�UHYHUVLRQDU\�LQWHUHVW�DV�
a result of paying the commutation.25

18� -RQ�-�&KLQHQ�7KH�*UHDW�0DKHOH��+DZDLL·V�/DQG�'LYLVLRQ�RI�������8QLYHUVLW\�RI�+DZDL¶L�
Press, Honolulu, 1958) at 25, 31.

19� 9DQ�'\NH��DERYH�QRWH����DW�����JLYHV� WKH� IROORZLQJ� WRWDOV�� WKH�.LQJ·V� ODQGV�FRQVWLWXWHG�
984,000 acres, the Government Lands were 1,523,000 acres, and the lands granted to the 
Chiefs totalled 1,619,000 acres.

20 Act of June 7, 1848, reprinted in 2 Revised Laws 1925, above note 10, at 2152-2176 (listing 
of lands and act ratifying division of lands).

21� 6HH�(VWDWH�RI�.DPHKDPHKD�,9����+DZ����������������������
22 Act of June 7, 1848, above note 20.
23 Act of August 6, 1850, reprinted in 2 Revised Laws 1925, above note 10, at 2141-2142 

>´.XOHDQD�$FWµ@�³�,Q�WKLV�FRQWH[W��NXOHDQD�PHDQV�D�VPDOO�SLHFH�RI�SURSHUW\��+DZDLLDQ�
Dictionary).

24 Ibid.
25 Chinen, above note 18, at 30 (1958).
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While kuleana lands were generally among the richest and most fertile in the 
islands, there were a number of restrictions placed on kuleana claims. First, 
kuleana could only include the land that a tenant had actually cultivated plus 
D�KRXVHORW�RI�QRW�PRUH�WKDQ�D�TXDUWHU�DFUH�26 Second, the native tenant was 
UHTXLUHG�WR�SD\�IRU�D�VXUYH\�RI� WKH�ODQG�DV�ZHOO�DV�EULQJ�WZR�ZLWQHVVHV� WR�
WHVWLI\�WR�WKH�WHQDQW·V�ULJKW�WR�WKH�ODQG�27

One scholar estimates that the Land Commission approved 8,421 awards, 
averaging less than 3 acres per award, to 29 per cent of the adult Native 
Hawaiian male population.28 The original plan adopted by the king and chiefs 
IRU�GLYLVLRQ�RI�WKH�ODQG�KDG�VWDWHG�WKDW�WKH�PDND¶ăLQDQD�ZHUH�WR�UHFHLYH��DIWHU�
WKH�NLQJ�SDUWLWLRQHG�RXW�KLV�SHUVRQDO�ODQGV��RQH�WKLUG�RI�WKH�ODQG�RI�+DZDL¶L��
However, only 28,658 acres, much less than one per cent of the total land, 
ZHQW�WR�WKH�PDND¶ăLQDQD�WKURXJK�WKLV�FODLPV�SURFHVV�29

Recognising that not all natives would be able to claim kuleana, another 
SURYLVLRQ�RI�WKH�.XOHDQD�$FW�DOORZHG�QDWLYHV�WR�SXUFKDVH�EHWZHHQ�RQH�DQG����
acres of government lands at a minimum of 50 cents an acre.30 One researcher 
HVWLPDWHV�WKDW�WKH�PDND¶ăLQDQD�UHFHLYHG�DQRWKHU���������DFUHV�WKURXJK�WKLV�
SURYLVLRQ� RI� WKH�.XOHDQD�$FW�31 Moreover, it is generally conceded that 
DOWKRXJK�WKH�PDND¶ăLQDQD�UHFHLYHG�IHZHU�DFUHV��WKHVH�ODQGV�ZHUH�WKH�PRVW�
fertile and productive.32

7KH�RQO\�VHFWLRQ�RI�WKH�.XOHDQD�$FW�WKDW�KDV�VXUYLYHG�LV�VHFWLRQ����FRGLÀHG�
WRGD\�DV�+DZDL¶L�5HYLVHG�6WDWXWHV��´+DZ��5HY��6WDW�µ�����²��33

Building materials, water, etc.; landlords’ titles subject to tenants’ use. 
Where the landlords have obtained, or may hereafter obtain, allodial titles to 
their lands, the people on each of their lands shall not be deprived of the right 
WR�WDNH�ÀUHZRRG��KRXVH�WLPEHU��DKR�FRUG��WKDWFK��RU�NL�OHDI��IURP�WKH�ODQG�RQ�
which they live, for their own private use, but they shall not have a right to take 
VXFK�DUWLFOHV�WR�VHOO�IRU�SURÀW��7KH�SHRSOH�VKDOO�DOVR�KDYH�D�ULJKW�WR�GULQNLQJ�
water, and running water, and the right of way. The springs of water, running 

26� .XOHDQD�$FW��DERYH�QRWH�����VHFWLRQV�����
27 Land Commission Principles, reprinted in 2 Revised Laws 1925, above note 10, at 2134.
28� .DPH¶HOHLKLZD��DERYH�QRWH����DW����������FLWLQJ�0DULRQ�.HOO\�́ 5HVXOWV�RI�WKH�*UHDW�0DKHOH�

RI������DQG�WKH�.XOHDQD�$FW�RI�����µ��XQSXEOLVKHG�PDQXVFULSW��
29� -RQ�-�&KLQHQ�7KH\�&ULHG�IRU�+HOS��;OLEULV�&RUSRUDWLRQ��������DW����������FLWLQJ�WKH������

7KUXP·V��+DZDLLDQ��$QQXDO�
30� .XOHDQD�$FW��DERYH�QRWH�����VHFWLRQ���
31 Donovan Preza, MA Candidate in Political Science, lecture to Native Hawaiian Rights Class 

�8QLYHUVLW\�RI�+DZDL¶L�DW�0ăQRD�����6HSWHPEHU�������
32 Stauffer, above note 9, at 5.
33� +DZ��5HY��6WDW�����²���������
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ZDWHU��DQG�URDGV�VKDOO�EH�IUHH�WR�DOO��RQ�DOO�ODQGV�JUDQWHG�LQ�IHH�VLPSOH��SURYLGHG�
that this shall not be applicable to wells and watercourses, which individuals 
have made for their own use.

7KH�.XOHDQD�$FW·V�OHJLVODWLYH�KLVWRU\�LQGLFDWHV�WKDW�WKLV�VHFWLRQ�ZDV�LQFOXGHG�DW�
WKH�UHTXHVW�RI�.DPHKDPHKD�,,,��7KH�3ULY\�&RXQFLO�PLQXWHV�VKRZ�.DPHKDPHKD�
,,,·V�FRQFHUQ�WKDW�́ D�OLWWOH�ELW�RI�ODQG�HYHQ�ZLWK�DOORGLDO�WLWOH��LI�WKH\�>WKH�SHRSOH@�
were cut off from all other privileges, would be of very little value”.34 The 
3ULY\�&RXQFLO�WKXV�DGRSWHG�WKH�.LQJ·V�VXJJHVWLRQ�35

>7@KH�SURSRVLWLRQ�RI�WKH�.LQJ��ZKLFK�KH�LQVHUWHG�DV�WKH�VHYHQWK�FODXVH�RI�WKH�
law, a rule for the claims of the common people to go to the mountains, and 
the seas attached to their own particular land exclusively, is agreed to[.]

7KH�RULJLQDO�YHUVLRQ�RI�WKLV�VHFWLRQ�UHTXLUHG�WKH�WHQDQW�WR�VHHN�WKH�FRQVHQW�RI�
the konohiki in exercising these rights. The consent provisions were eliminated 
LQ�������WKH�OHJLVODWXUH�UHFLWLQJ�WKDW�´PDQ\�GLIÀFXOWLHV�DQG�FRPSODLQWV�KDYH�
DULVHQ�� IURP� WKH� EDG� IHHOLQJ� H[LVWLQJ� RQ� DFFRXQW� RI� WKH�.RQRKLNL·V� >VLF@�
IRUELGGLQJ�WKH�WHQDQWV�RQ�WKH�ODQGV�HQMR\LQJ�WKH�EHQHÀWV�WKDW�KDYH�EHHQ�E\�
law given them”.36

7KH�.XOHDQD�$FW�SURYLGHG�QDWLYH�WHQDQWV�WKH�ULJKW�RI�DFFHVV�WR�WKHLU�NXOHDQD�
DQG�DOVR�JDYH�WKHP�XQREVWUXFWHG�DFFHVV�ZLWKLQ�WKH�DKXSXD¶D�WR�REWDLQ�LWHPV�
necessary for their subsistence and to make their lands productive. However, 
WKH�ÀUVW�+DZDL¶L� FDVH� WR� GLVFXVV� WKH� SURYLVLRQ� LQWHUSUHWHG� LW� QDUURZO\� WR�
GLVDOORZ�DQ\�FXVWRPDU\�ULJKWV�QRW�VSHFLÀFDOO\�LGHQWLÀHG�LQ�VHFWLRQ���

B. Oni v Meek, 2 Haw. 87 (1858)

7KH�ÀUVW�+DZDL¶L�6XSUHPH�&RXUW�FDVH�WR�GLVFXVV�WKH�VFRSH�RI�WKH�ULJKWV�XQGHU�
VHFWLRQ���RI�WKH�.XOHDQD�$FW�ZDV Oni v Meek (1858).37 Oni, a tenant of the 
DKXSXD¶D�RI�+RQRXOLXOL��2¶DKX��ÀOHG�VXLW�DJDLQVW�-RKQ�0HHN��ZKR�KDG�OHDVHG�
WKH�HQWLUH�DKXSXD¶D�IURP�LWV�NRQRKLNL��2QL�EURXJKW�VXLW�ZKHQ�VRPH�RI�KLV�
KRUVHV��ZKLFK�KDG�EHHQ�SDVWXUHG�RQ�0HHN·V�ODQG��ZHUH�LPSRXQGHG�DQG�VROG�

34 3B Privy Council Record 681, 713 (1850).
35 3B Privy Council Record 681, 763 (1850).
36� $FW�RI�-XO\�����������6WDWXWH�/DZV�RI�+LV�0DMHVW\�.DPHKDPHKD�,,,��.LQJ�RI�WKH�+DZDLLDQ�

Islands 98–99 (1851). 
37 Oni v Meek, 2 Haw. 87 (1858).
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by Meek. Oni claimed that he had a right to pasture his horses, presenting two 
OHJDO�EDVHV�IRU�WKDW�ULJKW������FXVWRP��DQG�����WKH�$FW�RI�������SUHGHFHVVRU�WR�
WKH�.XOHDQD�$FW��ZKLFK�DOORZHG�D�WHQDQW�WKH�ULJKW�RI�SDVWXUDJH�38

7KH�+DZDL¶L�6XSUHPH�&RXUW�UHMHFWHG�ERWK�DUJXPHQWV��)LUVW��WKH�&RXUW�DSSHDUHG�
to reject the idea that any form of custom had survived the change to a fee 
VLPSOH�ODQG�WHQXUH�V\VWHP�DQG�HQDFWPHQW�RI�WKH�.XOHDQD�$FW��VWDWLQJ�WKDW��
“the custom contended for is so unreasonable, so uncertain and so repugnant 
to the spirit of the present laws, that it ought not to be sustained by judicial 
authority”.39 The Court continued:40

it is perfectly clear that, if the plaintiff is a hoaaina [native tenant],41 holding 
his land by virtue of a fee simple award from the Land Commission, he has 
no pretense for claiming a right of pasturage by custom, for so far as that right 
ever was customary, it was annexed to the holding of land by a far different 
tenure from that by which he now holds.

The Court also concluded that while the Act of 1846 was not expressly repealed 
E\�VXEVHTXHQW�OHJLVODWLRQ��LW�ZDV�LPSOLFLWO\�UHSHDOHG�E\�WKH�SDVVDJH�RI�WKH�
�����.XOHDQD�$FW�42 The Court noted several unsuccessful attempts after 1850 
WR�LQFOXGH�D�ULJKW�RI�SDVWXUDJH�LQ�WKH�.XOHDQD�$FW�43�0RUHRYHU��WKH�.XOHDQD�
Act had been amended after 1850, but the right of pasturage had not been 

38� ,ELG��DW���²����VHH�DOVR�-RLQW�5HVROXWLRQV�RQ�WKH�6XEMHFW�RI�5LJKWV�LQ�/DQGV�DQG�WKH�/HDVLQJ��
3XUFKDVLQJ��DQG�'LYLGLQJ�RI�WKH�6DPH�������1RY��������������+DZ��/��������DW�����UHSULQWHG�LQ�
2 Revised Laws 1925, above note 10, at 2193. The Joint Resolutions provided, in pertinent 
part, that:
 The rights of the Hoaaina in the land, consists of his own taro patches, and all other 
SODFHV�ZKLFK�KH� KLPVHOI� FXOWLYDWHV� IRU� KLV� RZQ�XVH�� DQG� LI� KH�ZLVK� WR� H[WHQG�KLV�
cultivation on unoccupied parts, he has the right to do so. He has also rights in the 
grass land [sic], if there be any under his care, and he may take grass for his own use 
or for sale, and may also take fuel and timber from the mountains for himself. He 
may also pasture his horse and cow and other animals on the land, but not in such 
numbers as to prevent the konohiki from pasturing his. He cannot make agreements 
with others for the pasturage of their animals without the consent of his konohiki, and 
the Minister of the Interior.

 Joint Resolutions, supra, cited in Oni, 2 Haw. at 91–92.
39 Ibid, at 90.
40 Ibid.
41� +RD¶ăLQD�PHDQV�WHQDQW��+DZDLLDQ�'LFWLRQDU\��
42� 2QL����+DZ��DW�����ÀQGLQJ�WKDW�´VHYHUDO�RI� WKH�SURYLVLRQV�RI�WKH�>.XOHDQD�$FW��$XJ�����

1850)] are clearly inconsistent with those of the [Joint Resolutions (Nov. 7, 1846)], and … 
so far as this is true, the provisions of 1846 must be held, by necessary implication, to be 
repealed by those of 1850”).

43� ,ELG��DW�����QRWLQJ�WKDW�́ GXULQJ�VHYHUDO�VXEVHTXHQW�VHVVLRQV�RI�WKH�/HJLVODWXUH��SHWLWLRQV�ZHUH�
presented for the enactment of a law granting to the common people the right of pasturage 
on the lands of the konohikis, but without success”).
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included.44 Pointing to these unsuccessful attempts to amend the enumerated 
ULJKWV�RI�WHQDQWV�LQ�WKH�.XOHDQD�$FW��WKH�&RXUW�VWDWHG��´LW�ZDV�WKH�LQWHQWLRQ�
RI�WKH�/HJLVODWXUH�WR�GHFODUH��LQ�WKLV�HQDFWPHQW��DOO�WKH�VSHFLÀF�ULJKWV�RI�WKH�
KRDDLQD��H[FHSWLQJ�ÀVKLQJ�ULJKWV��ZKLFK�VKRXOG�EH�KHOG�WR�SUHYDLO�DJDLQVW�WKH�
fee simple title of the konohiki”.45 Thus, Oni�FRQVWUXHG�WKH�.XOHDQD�$FW�DV�
WKH�H[FOXVLYH�VRXUFH�RI�ULJKWV�UHVHUYHG�WR�DKXSXD¶D�WHQDQWV�

For over a hundred years, the Oni case appeared to foreclose claims based 
on custom, standing for the proposition that all customary rights of native 
tenants had been abrogated except for those rights explicitly listed in Haw. 
5HY��6WDW��VHFWLRQ������,Q�������KRZHYHU��WKH�+DZDL¶L�6XSUHPH�&RXUW��LQ�D�FDVH�
discussed in detail below, explained that “Oni merely rejected one particular 
claim based upon an apparently non-traditional practice that had not achieved 
customary status in the area where the right was asserted.”46

C��+$:$,¶,�5(9,6('�67$787(6�6(&7,21��²�

7KH�+DZDLLDQ�XVDJH�H[FHSWLRQ��VHW�IRUWK�LQ�+DZ��5HY��6WDW�����²���LV�D�VHFRQG�
basis for customary and traditional rights:47

Common law of the State; exceptions. The common law of England, as 
ascertained by English and American decisions, is declared to be the common 
law of the State of Hawaii in all cases, except as otherwise expressly provided 
by the Constitution or laws of the United States, or by the laws of the State, 
RU�À[HG�E\�+DZDLLDQ�MXGLFLDO�SUHFHGHQW� or established by Hawaiian usage; 
provided that no person shall be subject to criminal proceedings except as 
provided by the written laws of the United States or of the State.

Since section 1-1 is derived from section 5 of Act 57, approved on 25 
1RYHPEHU�������+DZDL¶L�&RXUWV�KDYH�KHOG�WKDW�´+DZDLLDQ�XVDJHµ�LV�XVDJH�
that predates 25 November 1892.48

In 3XEOLF� $FFHVV� 6KRUHOLQH� +DZDLL� Y� +DZDL¶L� &RXQW\� 3ODQQLQJ�
Commission (1995) (“PASH”),49� GLVFXVVHG� EHORZ�� WKH�+DZDL¶L� 6XSUHPH�
&RXUW�FRQFOXGHG�WKDW�VHFWLRQ��²��´UHSUHVHQWV�WKH�FRGLÀFDWLRQ�RI�FXVWRP�DV�
it applies in our State”.50 In reviewing section 1-1, the Court noted that the 

44 Ibid.
45 Ibid.
46� 3$6+�����+DZDL¶L�DW����������3��G��DW������
47� +DZ��5HY��6WDW�����²����������HPSKDVLV�DGGHG��
48 State v Zimring, 52 Haw. 472, 474-74, 479 P.2d 202, 204 (1970).
49� 3$6+�����+DZDL¶L����������3��G��������������DII·J����+DZDL¶L����������3��G�������$SS��

1993), cert. denied, 517 U.S. 1163 (1996).
50 Ibid, at 447, 903 P.2d at 1268.
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SULQFLSOHV�FRGLÀHG�LQ�WKH�VWDWXWH�KDYH�D�PXFK�HDUOLHU�RULJLQ�51 Custom and 
XVDJH�JRYHUQHG�WKH�.LQJGRP�DOPRVW�H[FOXVLYHO\�XQWLO�WKH�SURPXOJDWLRQ�RI�
the Declaration of Rights in 1839.52 As the government developed further, 
RUDO� WUDGLWLRQV� DQG� ODZV�ZHUH� FRGLÀHG� LQ�ZULWWHQ� IRUP��7KH� WKLUG�$FW� RI�
.DPHKDPHKD�,,,�FUHDWHG�DQ�LQGHSHQGHQW�-XGLFLDU\��7KH�-XGLFLDU\�ZDV�JLYHQ�
the authority to cite and adopt:53

the reasonings and analysis of the common law, and of the civil law [of other 
countries] … so far as they are deemed to be founded in justice, and not in 
FRQÁLFW�ZLWK�WKH�ODZV�DQG�XVDJHV�RI�WKLV�NLQJGRP�

:KHQ� WKH�.LQJGRP� DGRSWHG� D�&LYLO�&RGH� LQ� ������ VHFWLRQ� ��� LQFOXGHG�
“received usage” as a source of law.54 On 25 November 1892, the Judiciary 
was reorganised, repealing the relevant section in the 1859 Civil Code and 
adopting language similar to that found in section 1-1.55 The original language, 
however, referred to the common law and Constitution of the Hawaiian Islands, 
´RU�À[HG�E\�+DZDLLDQ�MXGLFLDO�SUHFHGHQW��RU�HVWDEOLVKHG�E\�+DZDLLDQ�QDWLRQDO�
usage”. The Organic Act of 1900, which organised the territorial government 
XQGHU�86�FRQWURO��PDGH�WKLV�SURYLVLRQ�DSSOLFDEOH�WR�WKH�7HUULWRU\�RI�+DZDL¶L�56 
When the laws of the Territory were reorganised and compiled in 1905, that 
VWDWXWH�EHFDPH�FKDSWHU����VHFWLRQ���RI�WKH�5HYLVHG�/DZV�RI�+DZDL¶L�57

III. 1978 CONSTITUTIONAL AMENDMENT AND SUBSEQUENT CASES

$V�QRWHG�DERYH��LQ�������WKH�+DZDL¶L�&RQVWLWXWLRQ�ZDV�DPHQGHG�WR�LQFOXGH�D�
SURYLVLRQ�SURWHFWLQJ�WKH�WUDGLWLRQDO�DQG�FXVWRPDU\�ULJKWV�RI�DKXSXD¶D�WHQDQWV��
A review of the Committee Reports and Constitutional Convention debates 
on the amendment indicates that the provision was meant to be liberally 
construed and to cover the widest possible range of customary rights.58 The 
debates particularly highlight the various perspectives on whether the rights 
to be protected by the amendment were those already established in Haw. 
Rev. Stats. Section 1-1 and 7-1 or whether the section granted “new” rights. 

51 Ibid, at 437, 903 P.2d at 1258, n.21.
52� 6HH� ��6WDWXWH�/DZV�RI�+LV�0DMHVW\�.DPHKDPHKD� ,,,��.LQJ�RI� WKH�+DZDLLDQ� ,VODQGV� ��

(1845–1846).
53� $FW�RI�6HSWHPEHU����������FK��,����,9����6WDWXWH�/DZV�RI�+LV�0DMHVW\�.DPHKDPHKD�,,,��

.LQJ�RI�WKH�+DZDLLDQ�,VODQGV����������
54� 6HH�&LYLO�&RGH�FK����������������
55� 6HH�6HVVLRQ�/DZV�FK��/9,,�������������
56� 6HH�$Q�$FW�WR�3URYLGH�D�*RYHUQPHQW�IRU�WKH�7HUULWRU\�RI�+DZDLL��2UJDQLF�$FW������������

32, Act of Apr. 30, 1900, c. 339, 31 Stat. 141.
57� 6HH�5HYLVHG�/DZV�RI�+DZ��FK����������������
58 Standing Comm. Rep. No. 57 on Hawaiian Affairs Prop. No. 12, reprinted in 1 Proceedings 

of the Constitutional Convention of Hawaii of 1978 (1980) at 640.
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Chair of the Hawaiian Affairs Committee, Delegate Frenchy De Soto, as well 
as Delegate Hoe, a member of the committee, stated several times that no 
new rights were being established.59 Delegate Waihee made the point that the 
provision was a vehicle for an individual to prove the existence of traditional 
rights and that if the burden of proof was met, the right would then become 
subject to state regulation.60 Delegate Burgess, who opposed the amendment, 
FOHDUO\�EHOLHYHG�WKDW�WKH�VHFWLRQ�ZHQW�EH\RQG�UHDIÀUPLQJ�H[LVWLQJ�ULJKWV�DQG�
granted new rights.61 There was overwhelming support for the amendment, 
which easily passed out of the convention. Although the amendment was 
HQDFWHG�LQ�������LW�ZDV�QRW�XQWLO������WKDW�WKH�+DZDL¶L�6XSUHPH�&RXUW�GHFLGHG�
WKH�ÀUVW�FDVH�UHODWLQJ�WR�WKH�SURYLVLRQ�

A. Kalipi v Hawaiian Trust Co.

In Kalipi v Hawaiian Trust Co. (1982),62�LWV�ÀUVW�FDVH�RQ�1DWLYH�+DZDLLDQ�
JDWKHULQJ�ULJKWV��WKH�+DZDL¶L�6XSUHPH�&RXUW�VWDWHG�63

We recognize that permitting access to private property for the purpose of 
JDWKHULQJ�QDWXUDO�SURGXFWV�PD\�LQGHHG�FRQÁLFW�ZLWK�WKH�H[FOXVLYLW\�WUDGLWLRQDOO\�
associated with fee simple ownership of land. But any argument for the 
extinguishing of traditional rights based simply upon the possible inconsistency 
of purported native rights with our modern system of land tenure must fail. 
)RU�WKH�&RXUW·V�REOLJDWLRQ�WR�SUHVHUYH�DQG�HQIRUFH�VXFK�WUDGLWLRQDO�ULJKWV�LV�D�
part of our Hawaii State Constitution.

7KH�&RXUW�FRQWLQXHG��FLWLQJ�WKH�IXOO�WH[W�RI�$UWLFOH�;,,��VHFWLRQ����DQG�VWDWLQJ��
“it is this expression of policy which must guide our determinations”.64

,Q� WKLV� FDVH��:LOOLDP�.DOLSL��ZKR�RZQHG� D� WDUR�ÀHOG� LQ�0DQDZDL� DQG� DQ�
DGMRLQLQJ� KRXVHORW� LQ� ¶ľKL¶D��0RORND¶L�� ÀOHG� VXLW� DJDLQVW� RZQHUV� RI� WKH�
DKXSXD¶D�RI�0DQDZDL�DQG�¶ľKL¶D�ZKHQ�KH�ZDV�GHQLHG�XQUHVWULFWHG�JDWKHULQJ�
ULJKWV�LQ�WKRVH�DKXSXD¶D��.DOLSL�KDG�EHHQ�UDLVHG�RQ�WKH�KRXVHORW�DQG�OLYHG�
WKHUH�DQG�ZRUNHG�WKH�WDUR�ÀHOG�XQWLO�������EXW�KDG�VLQFH�PRYHG�WR�.HDZHQXL��
D�QHLJKERXULQJ�DKXSXD¶D��.DOLSL�VRXJKW�WR�JDWKHU�FHUWDLQ�LWHPV�IRU�VXEVLVWHQFH�

59 Second Reading, Comm. of the Whole Rep. No. 12 on Hawn. Aff. Prop. No. 12, reprinted 
in 1 Proceedings of the Constitutional Convention of Hawaii of 1978 (1980) at 277.

60 Ibid, at 278.
61 Second Reading, Comm. of the Whole Rep. No. 12 on Hawn. Aff. Prop. No. 12, reprinted 

in 1 Proceedings of the Constitutional Convention of Hawaii of 1978 (1980) at 275.
62 66 Haw. 1, 656 P.2d 745 (1982).
63 66 Haw. 1, 4, 656 P.2d 745, 748.
64 Ibid.
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and medicinal purposes, citing three sources for his claim – Haw. Rev. Stat. 
sections 7-1 and 1-1 and language in the original title documents of the relevant 
DKXSXD¶D�WKDW�UHVHUYHG�WKH�SHRSOH·V�ULJKWV�65

:LWK�UHJDUG�WR�.DOLSL·V�FODLPV�EDVHG�RQ�+DZ��5HY��6WDW��VHFWLRQ�����66 which 
HQXPHUDWHV�LWHPV�WKDW�FDQ�EH�JDWKHUHG�ZLWKLQ�DQ�DKXSXD¶D�E\�D�QDWLYH�WHQDQW�
²�ÀUHZRRG��KRXVH�WLPEHU��DKR�FRUG��WKDWFK��RU�NĦ�OHDI�67 the Court held that 
a native tenant asserting a right to gather under section 7–1 must meet three 
FRQGLWLRQV������WKH�QDWLYH�WHQDQW�PXVW�UHVLGH�ZLWKLQ�WKH�UHOHYDQW�DKXSXD¶D��
����WKH�ULJKW�WR�JDWKHU�PXVW�EH�H[HUFLVHG�XSRQ�XQGHYHORSHG�ODQGV��DQG�����WKH�
right must be exercised in order to practise Hawaiian customs and traditions.68

$OWKRXJK�VHFWLRQ�����GLG�QRW�FRQWDLQ�DQ�́ XQGHYHORSHG�ODQGVµ�UHTXLUHPHQW��WKH�
Court reasoned that it must be deemed a condition precedent, since gathering 
RQ�GHYHORSHG� ODQGV�ZRXOG� FRQÁLFW�ZLWK�PRGHUQ�SURSHUW\� ODZ�DV�ZHOO� WKH�
“cooperation and non-interference with the well-being of other residents” that 
were integral parts of the traditional “Hawaiian way of life”.69�,Q�WKH�&RXUW·V�
YLHZ�� RQO\� LI� DOO� FRQGLWLRQV�ZHUH� VDWLVÀHG�ZRXOG� D� WHQDQW� KDYH� D� ULJKW� WR�
JDWKHU��PRUHRYHU��JDWKHULQJ�ZRXOG�EH�UHVWULFWHG�VROHO\�WR�WKRVH�LWHPV�H[SUHVVO\�
enumerated in the statute.70 In an important footnote, the Court stated that the 
rights under section 7-1 are rights of access and collection:71

They do not include any inherent interest in the natural objects themselves 
XQWLO�WKH\�DUH�UHGXFHG�WR�WKH�JDWKHUHU·V�SRVVHVVLRQ��$V�VXFK�WKRVH�DVVHUWLQJ�WKH�
rights cannot prevent the diminution or destruction of those things they seek. 
The rights therefore do not prevent owners from developing lands.

8QIRUWXQDWHO\��.DOLSL�GLG�QRW�SK\VLFDOO\�UHVLGH�ZLWKLQ�HLWKHU�WKH�DKXSXD¶D�RI�
0DQDZDL�RU�¶ľKL¶D��DQG�WKXV��XQGHU�WKH�&RXUW·V�IRUPXODWLRQ��FRXOG�QRW�DVVHUW�
rights under Haw. Rev. Stat. section 7–1.72

65 Ibid, at 3-4, 656 P.2d at 747.
66 Ibid, at 4-5, 656 P.2d at 747-748.
67� +DZ��5HY��6WDW�����²���������
68� .DOLSL�����+DZ��DW����������3��G�DW������VWDWLQJ�WKDW�́ >Z@H�EHOLHYH�WKDW�WKLV�EDODQFH�>EHWZHHQ�

customary practices and private property rights] is struck, consistent with our constitutional 
mandate and the language and intent of the statute, by interpreting the gathering rights 
RI�>+�5�6�@����²��WR�DVVXUH�WKDW�ODZIXO�RFFXSDQWV�RI�DQ�DKXSXDD�PD\��IRU�WKH�SXUSRVHV�RI�
practicing native Hawaiian customs and traditions, enter undeveloped lands within the 
ahupuaa to gather those items enumerated in the statute”).

69 Ibid, at 9, 656 P.2d at 750.
70 Ibid, at 7-9, 656 P.2d at 749-50.
71 Ibid, at 8, 656 P.2d at 749, n.2.
72 Ibid, at 9, 656 P.2d at 750.
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,Q� UHYLHZLQJ�.DOLSL·V�FODLPV�XQGHU�+DZ��5HY��6WDW�� VHFWLRQ������ WKH�&RXUW�
articulated a balancing test in which the retention of a Hawaiian tradition is 
GHWHUPLQHG�ÀUVW�E\�GHFLGLQJ�LI�D�FXVWRP�KDV�FRQWLQXHG�LQ�D�SDUWLFXODU�DUHD�DQG��
second, by balancing the respective interests of the practitioner and harm to 
the landowner. The Court observed:73

We perceive the Hawaiian usage exception to the adoption of the English 
common law to represent an attempt on the part of the framers of the statute 
WR� DYRLG� UHVXOWV� LQDSSURSULDWH� WR� WKH� LVOHV·� LQKDELWDQWV� E\� SHUPLWWLQJ� WKH�
continuance of native understandings and practices which did not unreasonably 
interfere with the spirit of the common law. The statutory exception to the 
common law is thus akin to the English doctrine of custom whereby practices 
DQG�SULYLOHJHV�XQLTXH�WR�SDUWLFXODU�GLVWULFWV�FRQWLQXHG�WR�DSSO\�WR�WKH�UHVLGHQWV�RI�
those districts even though in contravention of the common law. This, however, 
LV�QRW�WR�VD\�WKDW�ZH�ÀQG�WKDW�DOO�WKH�UHTXLVLWH�HOHPHQWV�RI�WKH�GRFWULQH�RI�FXVWRP�
ZHUH�QHFHVVDULO\�LQFRUSRUDWHG�LQ����²���5DWKHU��ZH�EHOLHYH�WKDW�WKH�UHWHQWLRQ�
of a Hawaiian tradition should in each case be determined by balancing the 
respective interests and harm once it is established that the application of the 
custom has continued in a particular area.

7KH�&RXUW� DOVR� FODULÀHG� WKDW�Oni v Meek rejected a particular custom – 
pasturage – as opposed to custom in general. The Court thus interpreted 
section 1-1 as “a vehicle for the continued existence of those customary 
rights which continued to be practiced and which worked no actual harm 
upon the recognized interests of others”.74 Applying the balancing test, the 
Kalipi Court held that where practices associated with the Hawaiian way 
of life “have, without harm to anyone, been continued, … the reference to 
+DZDLLDQ�XVDJH�LQ����²��LQVXUHV�WKHLU�FRQWLQXDQFH�IRU�VR�ORQJ�DV�QR�DFWXDO�
harm is done thereby”.75

%HFDXVH� WKHUH�ZDV�QR� HYLGHQFH� LQ� WKH� UHFRUG� WR�ÀQG� WKDW�JDWKHULQJ� ULJKWV�
FXVWRPDULO\�H[WHQGHG�WR�SHUVRQV�ZKR�GLG�QRW�UHVLGH�ZLWKLQ�WKH�DKXSXD¶D�LQ�
ZKLFK�WKH�ULJKWV�DUH�DVVHUWHG��DQG�EHFDXVH�.DOLSL�ZDV�QRW�D�UHVLGHQW�RI�WKH�
DKXSXD¶D��WKH�&RXUW�KHOG�WKDW�KH�GLG�QRW�KDYH�JDWKHULQJ�ULJKWV�XQGHU�+DZ��
Rev. Stat. section 1–1.76

73 Ibid, at 10, 656 P.2d at 750-51 (citations omitted).
74 Ibid, at 1, 656 P.2d at 752.
75 Ibid, at 10, 656 P.2d at 751. The Court clearly stated that “[t]hese [practices] include the 

JDWKHULQJ�RI�LWHPV�QRW�GHOLQHDWHG�LQ�>+�5�6�@����²��DQG�WKH�XVH�RI�GHIHQGDQWV·�ODQGV�IRU�
spiritual and other purposes”. Ibid, at 10, 656 P.2d at 751 n.4.

76 Ibid, at 12-13, 656 P.2d at 752.
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)LQDOO\��ZLWK�UHJDUG�WR�.DOLSL·V�FODLP�XQGHU�WKH�QDWLYH�WHQDQWV�ULJKW�UHVHUYDWLRQ�
IRXQG�LQ�WKH�RULJLQDO�DZDUGV�RI�WKH�WZR�DKXSXD¶D��WKH�&RXUW�LQWLPDWHG�WKDW�
an earlier case77 that appeared to limit such rights was not dispositive. 
Nevertheless, the Court concluded that as with the rights preserved by sections 
7-1 or 1-1, traditional gathering rights do not accrue to persons who are not 
UHVLGHQWV�RI�WKH�DKXSXD¶D�LQ�ZKLFK�WKH�ULJKWV�DUH�VRXJKW�WR�EH�DVVHUWHG�78

B. Pele Defense Fund v Paty

Ten years later, in Pele Defense Fund v Paty (1992),79�WKH�+DZDL¶L�6XSUHPH�
Court recognised that:80

QDWLYH�+DZDLLDQ� ULJKWV� SURWHFWHG�E\� DUWLFOH�;,,�� VHFWLRQ��� >RI� WKH�+DZDL¶L�
&RQVWLWXWLRQ@�PD\�H[WHQG�EH\RQG�WKH�DKXSXD¶D�LQ�ZKLFK�D�QDWLYH�+DZDLLDQ�
resides where such rights have been customarily and traditionally exercised 
in this manner.

,Q� WKLV� FDVH��1DWLYH�+DZDLLDQ� UHVLGHQWV� RI� DKXSXD¶D�QHLJKERXULQJ� D� ODUJH�
WUDFW�RI�ODQG��:DR�.HOH�2�3XQD��RQ�WKH�,VODQG�RI�+DZDL¶L��EDVHG�WKHLU�FODLPV�
RQ�+DZ��5HY��6WDW��VHFWLRQ�����DQG�$UWLFOH�;,,��VHFWLRQ����,Q�WKH�WULDO�&RXUW��
they had submitted evidence to support their claims concerning the exercise 
of subsistence, cultural and religious practices according to ancient custom 
DQG�WUDGLWLRQ�LQ�WKH�:DR�.HOH�2�3XQD�DUHD�81

7KH�+DZDL¶L� 6XSUHPH�&RXUW� H[SODLQHG� WKDW� DOWKRXJK� WKH�Kalipi case had 
OLPLWHG�JDWKHULQJ�ULJKWV�XQGHU�VHFWLRQ�����WR�WKH�DKXSXD¶D�LQ�ZKLFK�D�QDWLYH�
tenants lives, the Court in Kalipi�DOVR�KHOG�WKDW�VHFWLRQ����·V�́ +DZDLLDQ�XVDJHµ�
clause may establish certain customary Hawaiian rights beyond those found 
in section 7-1.82 The Pele Court also reviewed the proceedings of the 1978 
Constitutional Convention, noting that the Hawaiian Affairs Committee 
´FRQWHPSODWHG�WKDW�VRPH�WUDGLWLRQDO�ULJKWV�PLJKW�H[WHQG�EH\RQG�WKH�DKXSXD¶Dµ�
DQG�IRXQG�SHUVXDVLYH�WKH�+DZDLLDQ�$IIDLUV�&RPPLWWHH·V�VWDWHPHQW�WKDW�WKH�
amendment should not be narrowly construed.83 The Court concluded:84

77� ,Q�7HUULWRU\�Y�/LOLXRNDODQL�����+DZ�����������������WKH�+DZDL¶L�6XSUHPH�&RXUW�KHOG�WKDW�
´WKH�ZRUGV�¶NRH�QDH�NH�NXOHDQD�R�QD�NDQDND�>UHVHUYLQJ�KRZHYHU�WKH�SHRSOH·V�NXOHDQD�ULJKWV�
WKHUHLQ@·�«�UHIHU�WR�WKH�KRXVH�ORWV�DQG�WDUR�SDWFKHV�DQG�JDUGHQV�RI�WHQDQWV�OLYLQJ�RQ�ODQG�
within the boundaries of the larger tract granted” and did not incorporate any public right 
to the use of certain shoreline areas included within a grant of land.

78� .DOLSL�����+DZ��DW���������3��G�DW�����
79� ���+DZDL¶L����������3��G��������������FHUW��GHQLHG������8�6�������������
80 Ibid, at 620, 837 P.2d at 1272.
81 Ibid, at 618, 620–21, 837 P.2d, at 1271, 1272.
82 Ibid, at 619, 837 P.2d at 1271.
83 Ibid.
84 Ibid, at 621, 837 P.2d at 1272.
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LI�LW�FDQ�EH�VKRZQ�WKDW�:DR�.HOH�¶2�3XQD�ZDV�D�WUDGLWLRQDO�JDWKHULQJ�DUHD�
XWLOL]HG�E\�WKH�WHQDQWV�RI�WKH�DEXWWLQJ�DKXSXD¶D��DQG�WKDW�WKH�RWKHU�UHTXLUHPHQWV�
of Kalipi are met in this case, then PDF members … may have a right to enter 
WKH� XQGHYHORSHG� DUHDV� RI� >:DR�.HOH�2�3XQD@� WR� H[HUFLVH� WKHLU� WUDGLWLRQDO�
practices.

,Q�D� IRRWQRWH�� WKH�&RXUW�DOVR�UHLWHUDWHG� LWV�HDUOLHU�KROGLQJ� WKDW�$UWLFOH�;,,��
VHFWLRQ����GRHV�QRW�UHTXLUH�WKH�SUHVHUYDWLRQ�RI�ODQGV�LQ�WKHLU�QDWXUDO�VWDWH�85

On remand in Pele Defense Fund v Estate of James Campbell (2002),86 the 
trial Court ruled in favour of Pele Defense Fund, determining that customarily 
and traditionally exercised subsistence and cultural activities actually practised 
E\�1DWLYH�+DZDLLDQV�LQ�WKH�3XQD�DUHD�SULRU�WR������ZHUH�QRW�OLPLWHG�WR�RQH·V�
DKXSXD¶D�RI�UHVLGHQFH�RU�E\�FRPPRQ�ODZ�FRQFHSWV�DVVRFLDWHG�ZLWK�WHQDQF\�
or land ownership.

C. 3XEOLF�$FFHVV�6KRUHOLQH�+DZDLL�Y�+DZDL¶L�&RXQW\�3ODQQLQJ�
Commission

In 3XEOLF�$FFHVV�6KRUHOLQH�+DZDLL�Y�+DZDL¶L�&RXQW\�3ODQQLQJ�&RPPLVVLRQ 
(1995) (“PASH”),87�'HIHQGDQW�1DQVD\�+DZDL¶L��´1DQVD\µ��KDG�DSSOLHG�IRU�D�
Special Management Area (SMA) permit to develop a resort complex on the 
LVODQG�RI�+DZDL¶L��DQG�WKH�VKRUHOLQH�RUJDQLVDWLRQ��3XEOLF�$FFHVV�6KRUHOLQH�
+DZDL¶L� �´3$6+µ���ZKLFK�RSSRVHG� WKH�GHYHORSPHQW��ÀOHG� D� UHTXHVW� IRU� D�
FRQWHVWHG�FDVH�KHDULQJ�EHIRUH�WKH�+DZDL¶L�3ODQQLQJ�&RPPLVVLRQ��7KH�3ODQQLQJ�
&RPPLVVLRQ�GHQLHG�3$6+·V�UHTXHVW�IRU�D�KHDULQJ�DQG�LVVXHG�WKH�60$�SHUPLW�
DQG�3$6+�ÀOHG�VXLW��7KH�WULDO�&RXUW�YDFDWHG�WKH�60$�SHUPLW�DQG�GLUHFWHG�WKH�
Planning Commission to hold a contested case hearing in which PASH would 
EH�DOORZHG�WR�SDUWLFLSDWH��2Q�DSSHDO��WKH�+DZDL¶L�6XSUHPH�&RXUW�KHOG�WKDW��
����WKH�FLUFXLW�&RXUW�KDG�MXULVGLFWLRQ�WR�FRQVLGHU�WKH�FODLPV������3$6+�KDG�
VWDQGLQJ��VR�D�FRQWHVWHG�FDVH�KHDULQJ�VKRXOG�EH�KHOG��DQG��PRVW�LPSRUWDQWO\������
Native Hawaiians retain rights to pursue traditional and customary activities, 
VLQFH�ODQG�SDWHQWV�LQ�+DZDL¶L�FRQÀUP�RQO\�D�OLPLWHG�SURSHUW\�LQWHUHVW�ZKHQ�
compared with Western land patents/concepts of property.

85 Ibid, at 621, 837 P.2d at 1272, n.36.
86 Pele Defense Fund v Paty, No. 89–089 Haw. 3d Cir. Aug. 26, 2002 (Findings of Fact, 

&RQFOXVLRQV�RI�/DZ��DQG�2UGHU���RQ�ÀOH�ZLWK�DXWKRU��
87� 3$6+�����+DZDL¶L�DW����������3��G�DW������
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1DQVD\�+DZDLL�GLG�QRW�FRQWHVW�3$6+·V�FODLPV�RQ�WKH�H[HUFLVH�RI�WUDGLWLRQDO�
QDWLYH�+DZDLLDQ�JDWKHULQJ�ULJKWV�� LQFOXGLQJ�JDWKHULQJ�IRU�IRRG�DQG�ÀVKLQJ�
IRU� ¶ĿSDH�� RU� VKULPS�88 but argued that “[w]hen the owner develops land, 
the gathering rights disappear”.89 The Court rejected this argument, holding 
that the State is obligated to protect the reasonable exercise of traditional 
and customary rights to the extent feasible.90�7KH�&RXUW·V�RSLQLRQ�WUDFHG�WKH�
RULJLQV�RI�+DZ��5HY��6WDW��VHFWLRQ��²��EDFN�WR�WKH�WKLUG�$FW�RI�.DPHKDPHKD�
III91 authorising the adoption of common law principles, provided they were 
´QRW�LQ�FRQÁLFW�ZLWK�WKH�ODZV�DQG�XVDJHV�RI�WKLV�NLQJGRPµ�92 The PASH Court 
further stressed that “the precise nature and scope of the rights retained by 
>+DZ��5HY��6WDW�@����²��«�GHSHQG�XSRQ�WKH�SDUWLFXODU�FLUFXPVWDQFHV�RI�HDFK�
case”.93

The Court devoted considerable attention to the extent that Haw. Rev. Stat. 
section 1-1 preserved customary practices, noting that Kalipi� VSHFLÀFDOO\�
refused to decide the “ultimate scope” of traditional rights under section 1-1. 
7KH�&RXUW�DOVR�GLVWLQJXLVKHG�WKH�GRFWULQH�RI�FXVWRP�LQ�+DZDL¶L� LQ�VHYHUDO�
ways. First, contrary to the “time immemorial” standard used by English and 
$PHULFDQ�FRPPRQ�ODZ��WUDGLWLRQDO�DQG�FXVWRPDU\�SUDFWLFHV�LQ�+DZDL¶L�PXVW�
be established in practice by 25 November 1892.94 Second, continuous exercise 
RI�WKH�ULJKW�LV�QRW�UHTXLUHG��DOWKRXJK�WKH�FXVWRP�PD\�EHFRPH�PRUH�GLIÀFXOW�
to prove.95 The PASH�&RXUW�VWDWHG��´>W@KH�ULJKW�RI�HDFK�DKXSXD¶D�WHQDQW�WR�
exercise traditional and customary practices remains intact, notwithstanding 
arguable abandonment of a particular site”.96

7KH�&RXUW�VHW�RXW�D�WHVW�IRU�WKH�GRFWULQH�RI�FXVWRP��UHTXLULQJ�WKDW�D�FXVWRP�EH�
consistent when measured against other customs�97 a practice be certain in an 
objective sense��´>$@�SDUWLFXODU�FXVWRP�LV�FHUWDLQ�LI�LW�LV�REMHFWLYHO\�GHÀQHG�
DQG� DSSOLHG�� FHUWDLQW\� LV� QRW� VXEMHFWLYHO\� GHWHUPLQHGµ�98 and a traditional 

88 Ibid, at 430, 903 P.2d at 1251 n.6 (noting that Nansay “did not directly dispute the assertion 
that unnamed members of PASH possess traditional native Hawaiian gathering rights at 
.RKDQDLNL��LQFOXGLQJ�IRRG�JDWKHULQJ�DQG�ÀVKLQJ�IRU�¶ĿSDH��RU�VKULPS��ZKLFK�DUH�KDUYHVWHG�
IURP�WKH�DQFKLDOOLQH�SRQGV�ORFDWHG�RQ�1DQVD\·V�SURSRVHG�GHYHORSPHQW�VLWHµ��

89 Second Supplemental Brief (Opening Brief) for Petitioner-Appellee-Appellant Nansay 
+DZDLL�DW�����3$6+�����+DZDL¶L����������3��G�������������

90� 3$6+�����+DZDL¶L�DW����������3��G�DW������
91 Ibid, at 437, 903 P.2d at 1258 n.21.
92 Ibid.
93 Ibid, at 438, 440, 903 P.2d at 1259, 1261.
94 Ibid, at 447, 903 P.2d at 1268.
95 Ibid, at 441, 903 P.2d at1262 n.26 (citation omitted).
96 Ibid, at 450, 903 P.2d at 1271.
97� ,ELG��DW����������3��G�DW�������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��
98� ,ELG��LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��
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use be exercised in a reasonable manner.99�'HÀQLQJ� WKH� UHDVRQDEOH� XVH�
UHTXLUHPHQW��WKH�&RXUW�IXUWKHU�H[SODLQHG�WKDW�WKH�EDODQFH�OHDQV�LQ�IDYRXU�RI�
establishing a use in the sense that “even if an acceptable rationale cannot 
EH�DVVLJQHG��WKH�FXVWRP�LV�VWLOO�UHFRJQL]HG�DV�ORQJ�DV�WKHUH�LV�QR�¶JRRG�OHJDO�
UHDVRQ·�DJDLQVW�LWµ�100

The Court also held that the State has the authority to reconcile competing 
LQWHUHVWV�101 thus, “[d]epending on the circumstances of each case, once land 
KDV�UHDFKHG�WKH�SRLQW�RI�¶IXOO�GHYHORSPHQW·�LW�may be inconsistent to allow 
or enforce the practice of traditional Hawaiian gathering rights on such 
property”.102 The PASH Court, however, clearly stated that:103

[a]lthough access is only guaranteed in connection with undeveloped lands, 
DQG�DUWLFOH�;,,��VHFWLRQ���>RI�WKH�+DZDL¶L�&RQVWLWXWLRQ@�GRHV�QRW�require the 
preservation of such lands, the State does not have the unfettered discretion 
to regulate the[se] rights … out of existence.

The PASH�&RXUW�DOVR�FODULÀHG�WKDW�104

those persons who are “descendants of native Hawaiians who inhabited the 
islands prior to 1778,” and who assert otherwise valid customary and traditional 
+DZDLLDQ�ULJKWV�XQGHU�+56����²���DUH�HQWLWOHG�WR�SURWHFWLRQ�UHJDUGOHVV�RI�WKHLU�
EORRG�TXDQWXP�

The PASH Court, however, declined to decide whether descendants of non-
+DZDLLDQ�FLWL]HQV�RI�WKH�+DZDLLDQ�.LQJGRP�DUH�HQWLWOHG�WR�VXFK�SURWHFWLRQ�DQG�
H[SUHVVO\�UHVHUYHG�FRPPHQW�RQ�WKH�TXHVWLRQ�ZKHWKHU�QRQ�+DZDLLDQ�PHPEHUV�
RI�DQ�¶RKDQD�PD\�´OHJLWLPDWHO\�FODLP�ULJKWV�SURWHFWHG�E\�DUWLFOH�;,,��VHFWLRQ�
��RI�WKH�VWDWH�FRQVWLWXWLRQ�DQG�+�5�6�����²�µ�105

While recognising that “the western concept of exclusivity is not universally 
DSSOLFDEOH�LQ�+DZDL¶Lµ��WKH�&RXUW�DGGUHVVHG�FRQFHUQV�WKDW�WKH�UXOLQJ�FRXOG�
theoretically lead to disruption by relying on non-confrontational aspects of 
traditional Hawaiian culture, which should “minimize potential disturbances”. 
The Court also pointed out that “the State retains the ability to reconcile 
FRPSHWLQJ� LQWHUHVWV�XQGHU�DUWLFOH�;,,��VHFWLRQ��µ�106�7KH�6WDWH·V� UHJXODWRU\�

99� ,ELG��DW����������3��G�DW�������FLWDWLRQ�DQG�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��
100� ,ELG��FLWDWLRQ�DQG�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��
101 Ibid.
102 Ibid, at 451, 903 P.2d at 1272 (emphasis added).
103� ,ELG��HPSKDVLV�DGGHG���VHH�DOVR�LELG�DW����������3��G�DW������Q�����VWDWLQJ�WKDW�RQH�RI�WKH�

UHTXLUHPHQWV�IRU�FXVWRP�LV�WKDW�WKH�XVH�RU�ULJKW�DW�LVVXH�LV�́ REOLJDWRU\�RU�FRPSXOVRU\��ZKHQ�
established)”).

104 . Ibid, at 449, 903 P.2d at 1270.
105� ,ELG��DW����������3��G�DW������Q�����¶2KDQD�LV�D�IDPLO\�RU�NLQ�JURXS��+DZDLLDQ�'LFWLRQDU\��
106 Ibid, at 447, 903 P.2d at 1268. 
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authority does not provide it with “the unfettered discretion to regulate the 
ULJKWV�RI�DKXSXD¶D�WHQDQWV�RXW�RI�H[LVWHQFHµ�107 However, the State is authorised 
to permit private property owners to exclude persons “pursuing non-traditional 
practices or exercising otherwise valid customary rights in an unreasonable 
manner”.108

7KH�+DZDL¶L�6XSUHPH�&RXUW·V�JXLGDQFH�LQ�PASH was never applied in that 
FDVH�� WKH� ODQGRZQHU�ZLWKGUHZ� LWV� SHUPLW� DSSOLFDWLRQ� DQG� WKH� SURFHHGLQJV�
were terminated.109

D. State v Hanapi

In a criminal case, State v Hanapi (1998),110� WKH�+DZDL¶L� 6XSUHPH�&RXUW�
held that “it is the obligation of the person claiming the exercise of a native 
Hawaiian right to demonstrate that the right is protected”.111 The defendant, 
$ODSD¶L�+DQDSĦ��OLYHG�LQ�WKH�DKXSXD¶D�RI�¶$KD¶LQR�RQ�WKH�LVODQG�RI�0RORND¶L��RQ�
SURSHUW\�DGMRLQLQJ�WKH�WZR�ÀVKSRQGV��.LKDORNR�DQG�:DLKLODKLOD�112 The owner 
RI�ODQG�QH[W�WR�+DQDSĦ·V�SURSHUW\�KDG�JUDGHG�DQG�ÀOOHG�WKH�DUHD�QHDU�WKH�SRQGV�
in apparent violation of US Army Corps of Engineers wetland regulations. 
The landowner thus conducted a voluntary, unsupervised restoration of the 
area, with the advice and oversight of a consultant archaeologist.

+DQDSĦ� VDZ� WKH� ODQGRZQHU·V� DFWLRQV� DV� D� ´GHVHFUDWLRQ� RI� >D@� WUDGLWLRQDO�
ancestral cultural site”,113 and felt that it was his obligation as a Native 
Hawaiian tenant to perform religious and traditional ceremonies to heal the 
land.114�7KXV��+DQDSĦ�WZLFH�HQWHUHG�WKH�SURSHUW\�WR�REVHUYH�DQG�PRQLWRU�WKH�
restoration.115�2Q�D�WKLUG�YLVLW��+DQDSĦ�ZDV�RUGHUHG�RII�WKH�SURSHUW\��+DQDSĦ�
refused and was arrested and charged with second-degree criminal trespass.

107� ,ELG��DW����������3��G�DW�������VHH�DOVR�LELG�DW����������3��G�DW�������´>7@KH�UHJXODWRU\�
SRZHU�SURYLGHG�LQ�DUWLFOH�;,,��VHFWLRQ���GRHV�QRW�MXVWLI\�VXPPDU\�H[WLQJXLVKPHQW�RI�VXFK�
[traditional and customary] rights by the State merely because they are deemed inconsistent 
ZLWK�JHQHUDOO\�XQGHUVWRRG�HOHPHQWV�RI�WKH�ZHVWHUQ�GRFWULQH�RI�¶SURSHUW\·�µ��

108 Ibid at 442, 903 P.2d at 1263 (emphasis added).
109� +XJK�&ODUN�́ %XLOGHU�:LWKGUDZV�LWV�.RQD�5HVRUW�$SSOLFDWLRQµ�+RQROXOX�$GYHUWLVHU��+DZDL¶L��

2 August 1996) at A5.
110� ���+DZDL¶L����������3��G�������������UHFRQV��GHQLHG�������+DZ��/(;,6�����+DZ��)HE�����

1999).
111 Ibid, at 184, 970 P.2d at 492.
112 Ibid, at 178, 970 P.2d at 486.
113 Ibid.
114 Ibid, at 181, 970 P.2d at 489.
115 Ibid, at 178, 970 P.2d at 486.
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$W�WULDO��+DQDSĦ�UHSUHVHQWHG�KLPVHOI��7KH�WULDO�&RXUW�UHSHDWHGO\�VXVWDLQHG�WKH�
SURVHFXWLRQ·V�REMHFWLRQV�DV�+DQDSĦ�DVVHUWHG�D�GHIHQFH�RI�SULYLOHJH�EDVHG�XSRQ�
his constitutional rights as a Native Hawaiian.116�+DQDSĦ�SHUVLVWHG�DQG�ZDV�DEOH�
to elicit some testimony in support of his defence.117�8OWLPDWHO\��+DQDSĦ�ZDV�
convicted of the criminal trespass charge.118�2Q�DSSHDO��WKH�+DZDL¶L�6XSUHPH�
&RXUW� FRQFOXGHG� WKDW� WKH� GLVWULFW�&RXUW·V� HUURUV�ZHUH� KDUPOHVV��+DQDSĦ·V�
FRQYLFWLRQ�ZDV�DIÀUPHG�119 The Court stated, however, that “constitutionally 
SURWHFWHG�QDWLYH�+DZDLLDQ�ULJKWV��UHDVRQDEO\�H[HUFLVHG��TXDOLI\�DV�D�SULYLOHJH�
for purposes of enforcing criminal trespass statutes”.120 The Court then 
VHW�IRUWK�WKUHH�PLQLPXP�UHTXLUHPHQWV�WKDW�PXVW�EH�PHW�IRU�D�GHIHQGDQW�WR�
successfully assert a defence based on a constitutionally protected Native 
Hawaiian traditional and customary right:121

)LUVW��D�GHIHQGDQW�PXVW�TXDOLI\�DV�D�´QDWLYH�+DZDLLDQµ��UHJDUGOHVV�RI�EORRG�
TXDQWXP��DV�GHÀQHG�LQ�3$6+�²�a descendant of the inhabitants of the Hawaiian 
islands prior to 1778.122

Second, a defendant must “establish that his or her claimed right is 
constitutionally protected as a customary or traditional native Hawaiian 
practice”.123 The Court also stated that in order to establish the existence of a 
WUDGLWLRQDO�RU�FXVWRPDU\�1DWLYH�+DZDLLDQ�SUDFWLFH��WKHUH�PXVW�EH�DQ�́ DGHTXDWH�
IRXQGDWLRQ� LQ� WKH� UHFRUG� FRQQHFWLQJ� WKH� FODLPHG� ULJKW� WR� D� ÀUPO\� URRWHG�
traditional or customary native Hawaiian practice”.124 Such a foundation can 
EH�PDGH�WKURXJK�WKH�WHVWLPRQ\�RI�NDPD¶ăLQD�ZLWQHVVHV�RU�H[SHUWV�DV�SURRI�RI�
Hawaiian custom and usage.125

116 Ibid, at 179-181, 970 P.2d at 487-89.
117 Ibid, at 185, 970 P.2d at 493.
118 Ibid, at 181, 970 P.2d at 489.
119 Ibid, at 185, 188, 970 P.2d at 493, 496.
120 Ibid, at 184, 940 P.2d at 492.
121 Ibid, at 185-86, 970 P.2d at 493-94.
122 Ibid, at 186, 970 P.2d at 494.
123 Ibid, at 186, 970 P.2d at 494. The Court noted that, although some customary and traditional 

QDWLYH�+DZDLLDQ�ULJKWV�DUH�FRGLÀHG�LQ�WKH�+DZDL¶L�&RQVWLWXWLRQ��DUWLFOH�;,,��VHFWLRQ����RU�LQ�
+�5�6��VHFWLRQV��²��DQG��²���́ >W@KH�IDFW�WKDW�WKH�FODLPHG�ULJKW�LV�QRW�VSHFLÀFDOO\�HQXPHUDWHG�
LQ�WKH�&RQVWLWXWLRQ�RU�VWDWXWHV��GRHV�QRW�SUHFOXGH�IXUWKHU�LQTXLU\�FRQFHUQLQJ�RWKHU�WUDGLWLRQDO�
DQG�FXVWRPDU\�SUDFWLFHV�WKDW�KDYH�H[LVWHGµ��,ELG��FLWLQJ�3$6+�����+DZDL¶L�DW����������3��G�
at 1259).

124 Ibid, at 187, 970 P.2d at 495.
125� ,ELG��$�NDPD¶ăLQD�OLWHUDOO\�PHDQV�´ODQG�FKLOGµ�DQG�LV�RQH�ZKR�LV�QDWLYH�ERUQ�DQG�IDPLOLDU�

with a particular place (Hawaiian Dictionary).
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Finally, a defendant must show that “the exercise of the right occurred on 
undeveloped or less than fully developed property”.126 In clarifying and 
perhaps limiting PASH, the Court held that on property deemed “fully 
developed”, which it characterised as property zoned and used for residential 
purposes with existing dwellings, improvements, and infrastructure, it is 
always “inconsistent” to permit the practice of traditional and customary 
rights.127�7KH�&RXUW�� KRZHYHU�� DOVR� UHVHUYHG� WKH� TXHVWLRQ� RI� WKH� VWDWXV� RI�
Native Hawaiian traditional and customary rights on property that is “less 
than fully developed”.128

E��.D�3D¶DNDL�2�.D�¶$LQD�Y�/DQG�8VH�&RPP·Q.

In Ka Pa¶DNDL�2�.D�¶$LQD�Y�/DQG�8VH�&RPPLVVLRQ�(2000),129�WKH�+DZDL¶L�
6XSUHPH�&RXUW�SURYLGHG�DQ�DQDO\WLFDO�IUDPHZRUN�´WR�HIIHFWXDWH�WKH�6WDWH·V�
obligation to protect native Hawaiian customary and traditional practices 
while reasonably accommodating competing private [property] interests”.130 
7KLV� FDVH� DURVH� IURP� WKH� UHFODVVLÀFDWLRQ�RI� QHDUO\� ������ DFUHV� RI� ODQG� LQ�
WKH�.D¶ŗSŗOHKX� DKXSXD¶D� RQ� WKH� LVODQG� RI�+DZDL¶L� IURP� FRQVHUYDWLRQ� WR�
urban use by the State Land Use Commission (“LUC”) upon application by 
GHIHQGDQW�.D¶XSXOHKX�'HYHORSPHQWV��.D¶XSXOHKX�'HYHORSPHQWV�VRXJKW�WR�
develop a luxury subdivision with upscale homes, a golf course and other 
DPHQLWLHV��3ODLQWLIIV�DUJXHG�WKDW�WKHLU�1DWLYH�+DZDLLDQ�PHPEHUV·�FXVWRPDU\�
and traditional gathering rights would be adversely affected by the proposed 
development.131

7KH�+DZDL¶L� 6XSUHPH�&RXUW� KHOG� WKDW� WKH�/8&� LPSURSHUO\� GHOHJDWHG� LWV�
REOLJDWLRQV�XQGHU�$UWLFOH�;,,��VHFWLRQ����WR�WKH�GHYHORSHU�E\�SODFLQJ�D�FRQGLWLRQ�
LQ�WKH�RUGHU�JUDQWLQJ�UHFODVVLÀFDWLRQ�UHTXLULQJ�WKH�GHYHORSHU�WR�́ SUHVHUYH�DQG�
protect any gathering and access rights of native Hawaiians”.132 The Court 
stated that the wholesale delegation of responsibility for the preservation and 
protection of such rights to the developer “was improper and misses the point. 
7KHVH�LVVXHV�PXVW�EH�DGGUHVVHG�EHIRUH�WKH�ODQG�LV�UHFODVVLÀHGµ�133

The Court also held that:134

126� ,ELG��DW����������3��G�DW������FLWLQJ�3$6+�����+DZDL¶L�DW����������3��G�DW�������
127 Ibid, at 186-87 and n.10, 970 P.2d at 494-95, n.10.
128� ,ELG��DW����������3��G�DW������FLWLQJ�3$6+�����+DZDL¶L�DW����������3��G�DW�������
129� ���+DZDL¶L�������3��G�������������
130 Ibid, at 46-47, 7 P.3d at 1083-84.
131 Ibid, at 34-36, 7 P.3d at 1071-73.
132 Ibid, at 50, 7 P.3d at 1087.
133 Ibid.
134 Ibid, at 35, 7 P.3d at 1072.
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WKH�>/8&·V@�ÀQGLQJV�RI�IDFW�DQG�FRQFOXVLRQV�RI�ODZ�DUH�LQVXIÀFLHQW�WR�GHWHUPLQH�
ZKHWKHU� LW� IXOÀOOHG� LWV� REOLJDWLRQ� WR� SUHVHUYH� DQG� SURWHFW� FXVWRPDU\� DQG�
WUDGLWLRQDO�ULJKWV�RI�QDWLYH�+DZDLLDQV>�@�>W@KH�/8&��WKHUHIRUH��PXVW�EH�GHHPHG��
as a matter of law, to have failed to satisfy its statutory and constitutional 
obligations.

7KH�&RXUW�KHOG�WKDW�WKH�/8&�´PXVW�²�DW�D�PLQLPXP�²�PDNH�VSHFLÀF�ÀQGLQJV�
and conclusions” regarding:135

(1) the identity and scope of “valued cultural, historical, or natural 
resources” in the petition area, including the extent to which traditional 
DQG�FXVWRPDU\�QDWLYH�+DZDLLDQ�ULJKWV�DUH�H[HUFLVHG�LQ�WKH�SHWLWLRQ�DUHD�

(2) the extent to which those resources – including traditional and 
customary native Hawaiian rights – will be affected or impaired by 
WKH�SURSRVHG�DFWLRQ��DQG

(3) the feasible action, if any, to be taken by the [LUC] to reasonably 
protect native Hawaiian rights if they are found to exist.

F. In re Waiola o Molokai

,Q�D�ZDWHU�FDVH�IURP�WKH�LVODQG�RI�0RORND¶L��In re Waiola o Molokai (2004),136 
WKH�+DZDL¶L�6XSUHPH�&RXUW�DSSOLHG�WKH�DQDO\WLFDO�IUDPHZRUN�VHW�RXW�LQ�Ka 
3D¶DNDL. In reviewing a decision by the State Commission on Water Resource 
Management (COWRM), the Court utilised .D�3D¶DNDL·V� JXLGHOLQHV� WR�
ÀQG�WKDW�&2:50�KDG�QRW�PHW�´LWV�SXEOLF�WUXVW�REOLJDWLRQ�WR�SURWHFW�QDWLYH�
+DZDLLDQV·�WUDGLWLRQDO�DQG�FXVWRPDU\�JDWKHULQJ�ULJKWVµ�137 by granting a water 
XVH�DQG�ZHOO�FRQVWUXFWLRQ�SHUPLW��ZLWKRXW�DGHTXDWHO\�SURWHFWLQJ�WKH�QDWXUDO�
resources that are customarily and traditionally gathered. The Court stated:138

$� VXEVWDQWLDO� SRSXODWLRQ� RI� QDWLYH�+DZDLLDQV� RQ�0RORND¶L� HQJDJHV� LQ�
VXEVLVWHQFH�OLYLQJ�E\�ÀVKLQJ��GLYLQJ��KXQWLQJ��DQG�JDWKHULQJ�ODQG�DQG�PDULQH�
ÁRUD�DQG�IDXQD�WR�SURYLGH�IRRG�IRU�WKHLU�IDPLOLHV��$VLGH�IURP�WKH�QXWULWLRQDO�
and affordable diet, subsistence living is essential to (1) maintaining native 
+DZDLLDQV·� UHOLJLRXV� DQG� VSLULWXDO� UHODWLRQVKLS� WR� WKH� ODQG� DQG� QHDUVKRUH�
environment and (2) perpetuating their commitment to “malama ka aina,” 
which mandates the protection of their natural ecosystems from desecration 
and deprivation of their natural freshwater resources.

135 Ibid, at 47, 7 P.3d at 1084.
136� ����+DZDL¶L���������3��G������������
137 Ibid, at 443, 83 P.3d at 706.
138 Ibid, at 439, 83 P.3d at 702.
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The Court found that, like the Land Use Commission in .D�3D¶DNDL, COWRM 
´ODFNHG�DQ�DGHTXDWH�HYLGHQWLDU\�EDVLV�IRU�LWV�FRQFOXVLRQ�WKDW�>WKH�GHYHORSHU·V@�
¶DSSOLHG�IRU�XVHV�«�GR�QRW�DEULGJH�RU�GHQ\�WUDGLWLRQDO�RU�FXVWRPDU\�+DZDLLDQ�
rights, customs, practices, or appurtenant water rights, or any other rights 
UHIHUUHG� WR� LQ�RU�SURWHFWHG�E\� >+DZDL¶L� ODZ@·µ�139 Thus, the Court vacated 
WKH�GHFLVLRQ��KROGLQJ�WKDW�&2:50�IDLOHG�WR�SODFH�DGHTXDWH�FRQGLWLRQV�RQ�
the permitted use in order to protect the natural resources that were the basis 
RI�1DWLYH�+DZDLLDQ�FXVWRPDU\�DQG�WUDGLWLRQDO�ÀVKLQJ�DQG�RFHDQ�JDWKHULQJ�
practices.140

G. In re Kukui (Molokai) Inc.

,Q�D�PRUH�UHFHQW�FDVH��WKH�+DZDL¶L�6XSUHPH�&RXUW�DJDLQ�UHYLHZHG�D�&2:50�
decision, this time approving a permit authorizing the use of over 1 million 
JDOORQV�RI�ZDWHU�SHU�GD\�IURP�:HOO����RQ�0RORND¶L��7KH�&RXUW�GHWHUPLQHG��
inter alia, that COWRM erred because it “impermissibly shifted the burden of 
proving harm to those claiming a right to exercise a traditional and customary 
native Hawaiian practice”.141 The Court concluded that COWRM failed to 
adhere to the proper burden of proof standard to maintain the protection of 
Native Hawaiian traditional and customary gathering rights in discharging 
its public trust obligation.142

IV. JUDICIALLY DEFINED CRITERIA FOR CUSTOMARY AND TRADITIONAL 
PRACTICES

A. Balancing the Interests of Property Owners and Practitioners

,Q� UHYLHZLQJ� FXVWRPDU\� ULJKWV� FODLPV�� WKH�+DZDL¶L� 6XSUHPH�&RXUW� KDV�
articulated a balancing test in which the retention of a Hawaiian tradition is 
GHWHUPLQHG�ÀUVW�E\�GHFLGLQJ�LI�D�FXVWRP�KDV�FRQWLQXHG�LQ�D�SDUWLFXODU�DUHD�DQG��
second, by balancing the respective interests of the practitioner and possible 
harm to the landowner.143

In Kalipi, the Court did not need to implement this balancing test since it 
IRXQG�WKDW� WKHUH�ZDV�LQVXIÀFLHQW�HYLGHQFH�WR�VKRZ�WKDW�VXFK�ULJKWV�VKRXOG�
DFFUXH�WR�VRPHRQH�ZKR�GLG�QRW�UHVLGH�LQ�WKH�DKXSXD¶D�LQ�ZKLFK�VXFK�ULJKWV�
are claimed. The Court also noted, however, that testimony had shown that 

139� ,ELG�� DW� ����� ���3��G� DW� ���� �TXRWLQJ�&RQFOXVLRQ� RI�/DZ�1R�� ��� HQWHUHG� E\� WKH�6WDWH�
Commission on Water Resource Management in the contested case hearing decision that 
formed the basis for this appeal).

140 Ibid.
141 ����+DZDL¶L���������������3��G��������� (2007).
142 Ibid, at 509, 174 P.3d at 348.
143� .DOLSL�����+DZ��DW���������3��G�DW���������FLWDWLRQV�RPLWWHG��
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there was a range of traditional practices – including the gathering of items 
not included in Haw. Rev. Stat. section 7-1 and use of lands for spiritual and 
RWKHU�SXUSRVHV�²�WKDW�UHTXLUHG�WKH�XVH�RI�XQGHYHORSHG�SURSHUW\�RI�RWKHUV��7KH�
Court then concluded that where such practices, “without harm to anyone”, 
have continued, section 1-1 ensures their continuance “so long as no actual 
harm is done thereby”.144 Thus, for the Kalipi Court, the balancing test focused 
RQ�ZKHWKHU�WKH�FXVWRPDU\�SUDFWLFH�KDUPHG�DQRWKHU·V�LQWHUHVW�

In Pele, the Court characterised Kalipi as upholding rights under Haw. Rev. 
Stat. section 1-1 to:145

enter undeveloped lands owned by others to practice continuously exercised 
access and gathering rights necessary for subsistence, cultural or religious 
purposes so long as no actual harm was done by the practice.

6XEVHTXHQWO\�� LQ�PASH�� WKH�&RXUW� DPSOLÀHG� RQ� WKH� WHVW�� VWDWLQJ� WKDW� WKH�
“reasonable exercise of ancient Hawaiian usage is entitled to protection under 
DUWLFOH�;,,��VHFWLRQ��µ��DOWKRXJK�146

the balance of interests and harms clearly favors a right of exclusion for 
private property owners as against persons pursuing non-traditional practices 
or exercising otherwise valid customary rights in an unreasonable manner.

Similarly, when the PASH Court reached its landmark conclusion that “the 
ZHVWHUQ�FRQFHSW�RI�H[FOXVLYLW\�LV�QRW�XQLYHUVDOO\�DSSOLFDEOH�LQ�+DZDL¶Lµ�147 
it immediately attempted to alleviate fears of private property owners by 
stressing “the non-confrontational aspects of traditional Hawaiian culture” 
which “should minimize potential disturbances”.148 The Court then emphasised 
WKDW�´XQUHDVRQDEOH�RU�QRQ�WUDGLWLRQDO�XVHV�DUH�QRW�SHUPLWWHG�XQGHU� WRGD\·V�
ruling”.149

&RQVHTXHQWO\��LQ�EDODQFLQJ�WKH�LQWHUHVWV�RI�SUDFWLWLRQHUV�DQG�SULYDWH�SURSHUW\�
owners, the Court has focused on (1) whether the practice is indeed customary 
DQG�WUDGLWLRQDO������ZKHWKHU�WKH�SUDFWLFH�LV�H[HUFLVHG�LQ�D�UHDVRQDEOH�PDQQHU��
DQG�����ZKHWKHU�WKH�SUDFWLFH�FDXVHV�KDUP�WR�DQRWKHU·V�UHFRJQLVHG�LQWHUHVW��7KH�
TXHVWLRQ�RI�KDUP�WR�DQRWKHU·V�LQWHUHVW�LV�FORVHO\�UHODWHG�WR�ZKHWKHU�D�FXVWRPDU\�
practice is exercised in a reasonable manner.

144 Ibid, at 10, 656 P.2d at 750 (emphasis added).
145 Pele, 73 Haw. at 618, 837 P.2d at 1270 (emphasis added).
146� 3$6+�����+DZDL¶L�DW����������3��G�DW�������HPSKDVLV�DGGHG��
147 Ibid.
148 Ibid, at 447, 903 P.2d at 1268.
149 Ibid.
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In a footnote in PASH, the Court highlighted three aspects of the doctrine of 
FXVWRP�LQ�+DZDL¶L������D�FXVWRP�LV�consistent when measured against other 
FXVWRPV������D�FXVWRP�LV�certain�LI�LW�FDQ�EH�REMHFWLYHO\�GHÀQHG�DQG�DSSOLHG��
and (3) reasonableness concerns the manner in which an otherwise valid 
customary right is exercised – “even if an acceptable rationale cannot be 
DVVLJQHG��WKH�FXVWRP�LV�VWLOO�UHFRJQLVHG�DV�ORQJ�DV�WKHUH�LV�QR�¶JRRG�OHJDO�UHDVRQ·�
against it.”150 Thus, the reasonableness of the manner or method employed in 
the exercise of a valid practice determines whether it warrants constitutional 
protection, but the balance tips toward reasonableness as long as there is no 
good legal reason against recognising the custom.151

B. Practice Established by 25 November 1892

Based on the enactment of Haw. Rev. Stat. section 1-1, traditional and 
FXVWRPDU\� SUDFWLFHV� LQ�+DZDL¶L�PXVW� EH� HVWDEOLVKHG� LQ� SUDFWLFH� E\� ���
November 1892.152

C��&XVWRPDU\�5LJKWV�QRW�/LPLWHG�E\�7HQDQF\

Although Kalipi appeared to hold that customary and traditional rights were 
DVVRFLDWHG�ZLWK� UHVLGHQF\�ZLWKLQ� WKH� DKXSXD¶D��Pele� FODULÀHG� WKDW�$UWLFOH�
;,,�� VHFWLRQ����SURWHFWV�FXVWRPDU\�ULJKWV�H[HUFLVHG�EH\RQG� WKH�ERXQGDULHV�
RI�WKH�DKXSXD¶D�LQ�ZKLFK�D�1DWLYH�+DZDLLDQ�UHVLGHV�ZKHUH�WKRVH�ULJKWV�ZHUH�
customarily and traditionally exercised in that manner.153 In PASH, the Court 
UHDIÀUPHG�LWV�KROGLQJ�LQ�Pele and declared that “common law rights ordinarily 
associated with tenancy do not limit customary rights existing under the laws 
of this state”.154

D��'HÀQLWLRQ�RI�1DWLYH�+DZDLLDQ

In PASH, the Court rejected an interpretation of Pele that would have limited 
SURWHFWLRQ�XQGHU�$UWLFOH�;,,��VHFWLRQ����WR�WKRVH�1DWLYH�+DZDLLDQV�RI����SHU�
cent or more Hawaiian ancestry. The PASH Court held that descendants of 
Native Hawaiians who inhabited the islands prior to 1778 who assert valid 
customary and traditional Hawaiian rights are entitled to protection, regardless 
RI�WKHLU�EORRG�TXDQWXP�155

150 Ibid, at 447, 903 P.2d at 1269 n.39.
151� 6HH�'�.DSXD¶DOD�6SURDW�´&RPPHQW��7KH�%DFNODVK�DJDLQVW�3$6+��/HJLVODWLYH�$WWHPSWV�WR�

Restrict Native Hawaiian Rights” (1998 Summer/Fall) 20 U Haw L Rev 321 at 342.
152� 3$6+�����+DZDL¶L�DW����������3��G�DW������
153 Pele, 73 Haw. at 620, 837 P.2d at 1272.
154� 3$6+�����+DZDL¶L�DW����������3��G�DW������
155 Ibid, at 449, 903 P.2d at 1270.
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E. Continued Existence of a Customary Practice

Both Kalipi and Pele implied that a customary practice, in order to be valid, 
must have been exercised continuously.156 Moreover, in the earlier case of State 
v Zimring,157 the Court seemed to reject the idea that customary practices had 
carried over into a private property regime. PASH characterised the relevant 
language in Zimring�DV�GLFWD�DQG�VSHFLÀFDOO\�VWDWHG�WKDW�WKH�´DQFLHQW�XVDJH�
of lands practiced by Hawaiians did, in fact, carry over into the new system 
RI�SURSHUW\� ULJKWVµ� DQG� WKDW� ´IHH� VLPSOH� WLWOH� LQ�+DZDL¶L� LV� OLPLWHG�E\� WKH�
VRYHUHLJQ·V�DXWKRULW\� WR�UHJXODWH� LWV�XVHµ�158 This analysis led the Court to 
FRQFOXGH�WKDW�WKDW�WKH�́ ULJKW�RI�HDFK�DKXSXD¶D�WHQDQW�WR�H[HUFLVH�WUDGLWLRQDO�DQG�
customary practices remains intact, notwithstanding arguable abandonment 
of a particular site”.159

F. 8QGHYHORSHG�)XOO\�'HYHORSHG�/DQG

In the Kalipi�FDVH��WKH�+DZDL¶L�6XSUHPH�&RXUW�LPSRVHG�D�UHVWULFWLRQ�RQ�WKH�
exercise of traditional and customary under Haw. Rev. Stat. section 7-1, 
determining that such practices could only be exercised on “undeveloped 
ODQGV�ZLWKLQ�WKH�DKXSXD¶Dµ�160 The Court acknowledged that the undeveloped 
land limitation “is not, of course, found within [Haw. Rev. Stat. 7-1]”.161 
7KH�&RXUW�DGGHG�WKH�UHVWULFWLRQ�WR�DYRLG�FRQÁLFWV�EHWZHHQ�SUDFWLWLRQHUV�DQG�
landowners and characterised it as necessary to prevent residents from going 
´DQ\ZKHUH�ZLWKLQ�WKH�DKXSXD¶D��LQFOXGLQJ�IXOO\�GHYHORSHG�SURSHUW\��WR�JDWKHU�
the enumerated items”.162�6XFK�D�UHVXOW��WKH�&RXUW�VDLG��´ZRXOG�VR�FRQÁLFW�
with understandings of property, and potentially lead to such disruption” 
WKDW�LW�ZRXOG�EH�DEVXUG�DQG�WKHUHIRUH�QRW�ZKDW�ZDV�LQWHQGHG�E\�WKH�VWDWXWH·V�
framers.163 The Kalipi Court also expressed its opinion that such a result would 
FRQÁLFW�ZLWK�WKH�´WUDGLWLRQDO�+DZDLLDQ�ZD\�RI�OLIH�LQ�ZKLFK�FRRSHUDWLRQ�DQG�
non-interference with the well-being of other residents were integral parts of 
the culture”.164

156� .DOLSL�����+DZ��DW������������3��G�DW���������3HOH�����+DZ��DW����������3��G�DW������
157 State v Zimring, 58 Haw. 106, 566 P.2d 725 (1977). In Zimring, the Court determined that 

ODYD�H[WHQVLRQV�DUH�RZQHG�E\�WKH�6WDWH�DQG�UHMHFWHG�WKH�WULDO�&RXUW·V�GHWHUPLQDWLRQ�WKDW�
Hawaiian usage was always to give lava-extended shorelines to the abutting landowner. In 
GRLQJ�VR��WKH�=LPULQJ�&RXUW�TXHVWLRQHG�WKH�UHOHYDQFH�RI�FXVWRPDU\�XVDJH�SULRU�WR�LQVWLWXWLRQ�
RI�D�IHH�VLPSOH�ODQG�RZQHUVKLS�V\VWHP�LQ�+DZDL¶L�

158� 3$6+�����+DZDL¶L�DW��������������3��G�DW���������
159 Ibid, at 45, 903 P.2d at 1271.
160� .DOLSL�����+DZ��DW��������3��G�DW�����
161 Ibid, at 8, 656 P.2d at 750.
162 Ibid.
163 Ibid.
164 Ibid.
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In Pele�� WKH�&RXUW� GLG� QRW� VSHFLÀFDOO\� FRPPHQW� RQ� WKLV� UHTXLUHPHQW�� EXW�
implicitly applied it to customary practices recognised under Haw. Rev. Stat. 
section 1-1.165 However, in PASH, the Court declined the “temptation to place 
undue emphasis on non-Hawaiian principles of land ownership” and elected 
“not to scrutinize the various gradations in property use that fall between the 
WHUPV�¶XQGHYHORSHG·�DQG�¶IXOO\�GHYHORSHG·µ�166 Instead, the Court emphasised 
the need to make determinations on a case-by-case basis. However, the PASH 
&RXUW�DOVR�VWDWHG�WKDW��´RQFH�ODQG�KDV�UHDFKHG�WKH�SRLQW�RI�¶IXOO�GHYHORSPHQW·�
it may be inconsistent”167 to allow the exercise of Native Hawaiian rights. On 
its face, this language indicated that there could be instances in which fully 
developed land might be subject to the exercise of Native Hawaiian customary 
and traditional rights.

6XEVHTXHQWO\��WKH�&RXUW�FODULÀHG�WKLV�VWDWHPHQW��,Q�WKH�Hanapi case, the Court 
held that:168

if property is deemed “fully developed,” i.e., lands zoned and used for 
residential purposes with existing dwellings, improvements, and infrastructure, 
it is always “inconsistent” to permit the practice of traditional and customary 
native Hawaiian rights on such property.

In a footnote, the Court acknowledged that residential property is only 
one example of fully developed property and that there may be other such 
examples.169 In accordance with the holding in PASH, however, the Court 
UHVHUYHG�WKH�TXHVWLRQ�DV�WR�WKH�VWDWXV�RI�1DWLYH�+DZDLLDQ�ULJKWV�RQ�SURSHUW\�
that is “less than fully developed”.170

G. Establishing Customary and Traditional Practices

2I� WKH� FDVHV� GHFLGHG�E\� WKH�+DZDL¶L�6XSUHPH�&RXUW�� RQO\�Hanapi offers 
FRQFUHWH�JXLGDQFH�RQ�ZKDW�LV�UHTXLUHG�WR�HVWDEOLVK�D�FXVWRPDU\�DQG�WUDGLWLRQDO�
practice. In Hanapi��WKH�&RXUW�ÀUVW�QRWHG�WKDW�VRPH�FXVWRPDU\�DQG�WUDGLWLRQDO�
QDWLYH�+DZDLLDQ�ULJKWV�DUH�FRGLÀHG�HLWKHU�LQ�$UWLFOH�;,,��VHFWLRQ����RI�WKH�6WDWH�

165� 6HH�3HOH�����+DZ��DW����������3��G�DW�������VWDWLQJ�WKDW�XSRQ�D�VKRZLQJ�WKDW�:DR�.HOH�2�3XQD�
ZDV�D�WUDGLWLRQDO�JDWKHULQJ�DUHD�XWLOLVHG�E\�WHQDQWV�RI�WKH�DEXWWLQJ�DKXSXD¶D��3')�PHPEHUV�
may have a right to enter the undeveloped areas to exercise their traditional practices. PDF 
EDVHG�LWV�FXVWRPDU\�DQG�WUDGLWLRQDO�ULJKWV�FODLP�RQ�+DZ��5HY��6WDW�����²��DQG�$UW��;,,������
RI�WKH�+DZDL¶L�&RQVWLWXWLRQ��,ELG��DW����������3��G�DW������

166� 3$6+�����+DZDL¶L�DW����������3��G�DW������
167 Ibid.
168� +DQDSL�����+DZDL¶L�DW�������������3��G�DW��������
169 Ibid, at 187, 970 P.2d at 495, n. 10.
170 Ibid, at 187, 970 P.2d at 495.
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constitution or in Haw. Rev. Stat. sections 1-1 and 7-1.171 The Court stated, 
KRZHYHU��́ 7KH�IDFW�WKDW�WKH�FODLPHG�ULJKW�LV�QRW�VSHFLÀFDOO\�HQXPHUDWHG�LQ�WKH�
&RQVWLWXWLRQ�RU�VWDWXWHV��GRHV�QRW�SUHFOXGH�IXUWKHU�LQTXLU\�FRQFHUQLQJ�RWKHU�
traditional and customary practices that have existed.”172

In Hanapi, the defendant, although testifying to his own practice and the 
basis for the practice, did not offer an explanation of the “history or origin of 
WKH�FODLPHG�ULJKW��1RU�ZDV�WKHUH�D�GHVFULSWLRQ�RI�WKH�¶FHUHPRQLHV·�LQYROYHG�
in the healing process.”173 The Court in Hanapi�EHOLHYHG�WKDW�WKH�GHIHQGDQWV·�
WHVWLPRQ\�DQG�WKH�WHVWLPRQ\�RI�KLV�ZLIH��VWDQGLQJ�DORQH��ZHUH�LQVXIÀFLHQW�WR�
meet the burden of proving a customary and traditional right. The Court stated 
that to establish the existence of a traditional or customary Native Hawaiian 
SUDFWLFH��WKHUH�PXVW�EH�DQ�´DGHTXDWH�IRXQGDWLRQ�LQ�WKH�UHFRUG�FRQQHFWLQJ�WKH�
FODLPHG� ULJKW� WR� D�ÀUPO\� URRWHG� WUDGLWLRQDO�RU� FXVWRPDU\�QDWLYH�+DZDLLDQ�
practice”.174 According to the Court, such a foundation can be made through 
WHVWLPRQ\�RI�H[SHUWV�RU�NDPD¶ăLQD�ZLWQHVVHV�DV�SURRI�RI�DQFLHQW�+DZDLLDQ�
tradition, custom and usage.175

What is less clear is to what extent Native Hawaiian practitioners can use 
PRGHUQ�PHDQV�DQG�PHWKRGV�²�IRU�LQVWDQFH�D�PRWRUERDW�IRU�ÀVKLQJ�RU�D�FKDLQVDZ�
to fell a tree – to exercise customary and traditional rights. Although the 
+DZDL¶L�6XSUHPH�&RXUW�KDV�QHYHU�EHHQ�FDOOHG�XSRQ�WR�GHFLGH�WKHVH�NLQGV�RI�
issues,176 federal Court cases interpreting American Indian treaty rights may 
provide some guidance. Several federal Court decisions appear to support the 
use of modern technology while native peoples are engaged in traditional and 
FXVWRPDU\�SUDFWLFHV��7KHVH�GHFLVLRQV�DIÀUPHG�WKH�ULJKW�RI�WULEHV�WR�HPSOR\�

171� ,ELG��DW����������3��G�DW������1RWZLWKVWDQGLQJ�WKH�&RXUW·V�VWDWHPHQW��DUJXDEO\�RQO\�+DZ��
5HY��6WDW�����²��DFWXDOO\�HQXPHUDWHV�FXVWRPDU\�DQG�WUDGLWLRQDO�ULJKWV�

172 Ibid, at 186, 970 P.2d at 494.
173 Ibid, at 187, 970 P.2d at 495.
174 Ibid.
175 Ibid, at n.12.
176 One state trial Court judge determined, with respect to a claim of customary and traditional 

ÀVKLQJ�ULJKWV��WKDW�
 Method is relevant to claimed traditional and customary rights. Fishing and gathering 

lose their traditional and customary nature when performed with modern technology 
that: (a) substantially replaces human dexterity, energy or propulsion (e.g. manual 
harvesting, hand retrieval of lines and nets, swimming, rowing) or natural energy 
RU� SURSXOVLRQ� �H�J�� VXUÀQJ�� VDLOLQJ��ZLWK� HQJLQHV� RU�PRWRUV�� RU� �E�� UHSODFHV� DQG�
substantially extends the scope or intensity of traditional methods (e.g. miles long 
synthetic lines vs. traditionally made lines). A difference in amount can be a difference 
in kind.

 Kelly v 1250 Oceanside Partners��&LY��1R�����������.��)LQGLQJV�RI�)DFW��&RQFOXVLRQV�RI�
Law and Order With Respect to Counts II and V in the Fifth Amended Complaint, October 
21, 2002), Conclusion of Law No. 4.
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PRGHUQ�ERDWV��QHWV�DQG�RWKHU�WHFKQLTXHV�ZKLOH�H[HUFLVLQJ�WKHLU�WUHDW\�ÀVKLQJ�
rights.177 For example, United States v Washington178 discussed the fact that the 
WUHDW\�WULEHV�XWLOLVH�PRGHUQ�WHFKQLTXHV�WR�ÀVK�DQG�VRPH��VXFK�DV�WKH�0DNDK��
even desired assurances in negotiating their treaties that they would not be 
ERXQG�WR�DERULJLQDO�WHFKQLTXHV�DQG�PHWKRGV�LQ�ÀVKLQJ��8OWLPDWHO\��WKH�&RXUW�
determined that the “treaty tribes may utilize improvements in traditional 
ÀVKLQJ�WHFKQLTXHV��PHWKRGV�DQG�JHDU�VXEMHFW�RQO\�WR�UHVWULFWLRQV�QHFHVVDU\�
to preserve and maintain the resource”.179

Similarly, there are federal statutes, including the Marine Mammal Protection 
Act of 1972,180�ZKLFK�SURYLGH�VSHFLÀF�H[HPSWLRQV�IRU�$ODVND�1DWLYHV��DOORZLQJ�
them to take protected marine mammals such as seals, whales, and sea otters 
for subsistence or for use in traditional native handicrafts. These statutes as 
well as cases interpreting them may provide some guidance on this issue.181 The 
DQVZHU��KRZHYHU��LV�OLNHO\�WR�OLH�LQ�D�FDVH�E\�FDVH�GHWHUPLQDWLRQ�E\�+DZDL¶L�
Courts as to whether the particular means or method employed is reasonable 
DQG�ZKHWKHU�LWV�XVH�LV�KDUPIXO�WR�DQRWKHU·V�LQWHUHVW�

+DZDLLDQ�VFKRODU�'DYLDQQD�3RPDLND¶L�0F*UHJRU��ZKR�KDV�H[WHQVLYHO\�VWXGLHG�
traditional and customary practices in rural communities, has suggested some 
behavioural factors that should be considered in determining whether practices, 
LQ�WKLV�PRGHUQ�DJH��DUH�ÀUPO\�OLQNHG�WR�FXVWRP��6KH�VWDWHV�182

These rules of behaviour are tied to cultural beliefs and values regarding the 
respect of the ¶ăLQD (land), the virtue of sharing and not taking too much, and 
a wholistic perspective of organisms and ecosystems that emphasises balance 
and coexistence.

She also notes:183

177� 8QLWHG�6WDWHV�Y�:DVKLQJWRQ������)��6XSS�������:�'��:DVK���������DII·G������)��G�������WK�
Cir. 1975), cert. denied, 414 U.S. 44, 48 (1976). See also Puyallup Tribe v Department of 
*DPH������8�6��������������6RKDSS\�Y�6PLWK������)��6XSS�������'��2U���������DII·G��DQG�
UHPDQGHG������)��G�������WK�&LU���������8QLWHG�6WDWHV�Y�0LFKLJDQ������)��6XSS�����������
�:�'��0LFK���������3HWHUVRQ�Y�&KULVWHQVHQ������)��6XSS��������������(�'��:LV���������
Grand Traverse Band of Chippewa and Ottawa Indians v Director, Michigan Department 
RI�1DWXUDO�5HVRXUFHV������)��6XSS������������:�'��0LFK���������DII·G������)��G�������WK�
&LU���������UHKUJ�GHQLHG�������8�6��$SS��/(;,6���������������FHUW��GHQLHG������8�6�������
(1998).

178� 8�6��Y�:DVKLQJWRQ������)��6XSS���������������:�'��:DVK���������DII·G������)��G�������WK�
Cir. 1975), cert. denied, 423 U.S. 1086 (1976).

179 Ibid, at 402.
180� ���8�6�&�������������K��������
181� ,ELG���������E��
182 McGregor, above note 3, 30 Hawn. J. of Hist. at 16 (1996).
183 Ibid, at 16.
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In communities where traditional Hawaiian customs and practices have 
FRQWLQXHG�WR�EH�SUDFWLFHG��WKH�¶RKDQD�UHVSHFWV�DQG�FDUHV�IRU�WKH�VXUURXQGLQJ�
natural resources. They only use and take what is needed. They allow the natural 
resources to reproduce. They share what is gathered with family and neighbors.

Other factors include: protecting the knowledge that has been passed down 
IURP�JHQHUDWLRQ�WR�JHQHUDWLRQ��DFWLQJ�ZLWK�SXUSRVH�DQG�PLQGIXOQHVV�ZKHQ�
HQJDJHG� LQ� WKH�SDUWLFXODU�DFWLYLW\�� UHVSHFWLQJ� WKH� WUDGLWLRQDO�DUHDV�RI�RWKHU�
IDPLOLHV�DQG�SUDFWLWLRQHUV��DQG�KRQRXULQJ�WKH�JRGV�DQG�GHLWLHV�WKDW�JXDUG�D�
particular resource.184

H. Impact on Private Property Interests

In PASH��WKH�+DZDL¶L�6XSUHPH�&RXUW�UHMHFWHG�WKH�GHYHORSHU·V�DUJXPHQW�WKDW�
the recognition of traditional Hawaiian rights beyond those established in 
Kalipi and Pele would fundamentally alter its property rights and result in a 
judicial taking.185 The Court summarily disposed of the argument, noting that 
a judicial decision constitutes an unconstitutional taking of private property 
if it “involve[s] retroactive alteration of state law such as would constitute an 
unconstitutional taking of private property”186 and stating that the argument 
placed undue reliance on Western understandings of property law “not 
XQLYHUVDOO\�DSSOLFDEOH�LQ�+DZDL¶Lµ�187 The Court also stated that custom and 
XVDJH�KDYH�DOZD\V�EHHQ�SDUW�RI�WKH�6WDWH·V�ODZV�188

The PASH�&RXUW�WKHQ�WXUQHG�WR�WKH�TXHVWLRQ�RI�ZKHWKHU�D�́ UHJXODWRU\�WDNLQJµ�
– a taking that occurs when government application of a law to a particular 
ODQGRZQHU� GHQLHV� DOO� HFRQRPLFDOO\� EHQHÀFLDO� XVH� RI� WKH� SURSHUW\�ZLWKRXW�
compensation – might result from recognition of traditional and customary 
rights during the process of obtaining permits to develop land.189 The PASH 
Court agreed with the developer that the issue was premature since it was 
impossible to know, at that stage of the case, whether and what types of 
conditions might be placed by the regulatory agency on development in order 
to protect customary and traditional rights.190

184 Ibid, at 16-18.
185� 3$6+�����+DZDL¶L�DW����������3��G�DW������
186 Ibid (citing Bonelli Cattle Co. v Arizona, 414 U.S. 313, 337 n.2, 38 L. Ed. 2d 526, 94 S. 

Ct. 517 (1973) (Stewart J, dissenting)).
187 Ibid.
188 Ibid.
189 Ibid, at 452, 903 P.2d at 1273.
190 Ibid.
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Although the PASH case has been criticised as a radical departure from prior 
+DZDL¶L�ODZ��EHFDXVH�RI�WKH�ULSHQHVV�GRFWULQH�191 it can only be challenged in 
IHGHUDO�&RXUW�RQFH�LW�KDV�EHHQ�DSSOLHG�LQ�D�VSHFLÀF�IDFWXDO�VLWXDWLRQ��$V�RQH�
commentator has noted,192

>X@QWLO�WKHUH�LV�VRPH�VSHFLÀF�SHUPLW�FRQGLWLRQ�LPSRVHG�RU�VRPH�GHQLDO�RI�D�
SHUPLW�EDVHG�RQ�3$6+��RU�XQWLO�VRPH�VSHFLÀF�FODLPDQW·V�LQGLYLGXDO�GHPDQG�
for access is adjudicated, there will likely be reluctance on the part of the U.S. 
Supreme Court to become involved.

Since the PASH� GHFLVLRQ�� IHZ� FDVHV� KDYH�PDGH� WKHLU�ZD\� WR� WKH�+DZDL¶L�
Supreme Court relating to customary and traditional rights – .D�3D¶DNDL 
and Waiola� VSHFLÀFDOO\� GHDO�ZLWK� WKH� SHUPLWWLQJ� SURFHVV� DQG�QHLWKHU� RQH�
KDV� UHVXOWHG� LQ� D� IHGHUDO�&RXUW� FKDOOHQJH� WR� WKH�&RXUW·V� FXVWRPDU\� ULJKWV�
jurisprudence.193

6RRQ�DIWHU�WKH�+DZDL¶L�6XSUHPH�&RXUW·V�GHFLVLRQ�LQ�PASH, calls came from 
WKH�EXVLQHVV�DQG�SULYDWH�SURSHUW\�ULJKWV�VHFWRUV�RI�WKH�FRPPXQLW\�WR�GHÀQH�
and regulate customary and traditional rights.194 In 1997, bills were introduced 
LQ� WKH�+DZDL¶L� 6WDWH� /HJLVODWXUH� WKDW�ZRXOG� KDYH� UHJXODWHG� FXVWRPDU\�
and traditional rights.195 Senate Bill 8, for instance, instituted a process of 
determining and registering all traditional and customary uses exercised on a 
parcel of land. House Bill 1920, on the other hand, created a declaratory cause 
of action that could be initiated in circuit Court to “determine the nature and 
extent of customary and traditional practices in land”. Both bills failed, due 
in large part to opposition from the Native Hawaiian community.

191� 6HH�3DXO�0�6XOOLYDQ�´&XVWRPDU\�5HYROXWLRQV��7KH�/DZ�RI�&XVWRP�DQG�WKH�&RQÁLFW�RI�
7UDGLWLRQV�LQ�+DZDL¶Lµ�������6XPPHU�)DOO�����8�+DZ�/�5HY����DW��������IRU�D�GLVFXVVLRQ�
RI�IHGHUDO�&RXUW�FDVHV�LQ�ZKLFK�WKH�DUJXPHQW�KDV�EHHQ�PDGH�WKDW�WKH�+DZDL¶L�6XSUHPH�
&RXUWV·�GHFLVLRQV�LQ�VSHFLÀF�FDVHV�UHVXOWHG�LQ�MXGLFLDO�WDNLQJ�RI�SURSHUW\�DQG�WKH�UHVXOWLQJ�
IHGHUDO�GHFLVLRQV�ÀQGLQJ�VXFK�FODLPV�QRW�ULSH�IRU�UHYLHZ�

192 Ibid, at 161.
193� 6HH�0�&DVH\�-DUPDQ�DQG�5REHUW�50�9HUFKLFN��´%H\RQG�WKH�¶&RXUWV�RI�WKH�&RQTXHURU·��

%DODQFLQJ�3ULYDWH�DQG�&XOWXUDO�3URSHUW\�5LJKWV�XQGHU�+DZDL¶L�/DZµ��������6SULQJ����6FKRODU�
����IRU�D�GLVFXVVLRQ�RI�WKH�.D�3D¶DNDL�FDVH�RQ�UHPDQG�WR�WKH�/DQG�8VH�&RPPLVVLRQ�DQG�
DSSOLFDWLRQ�RI�WKH�.D�3D¶DNDL�DQDO\VLV�LQ�RWKHU�SURFHHGLQJV�

194� 6HH�� IRU� H[DPSOH��.HQQHWK�5�.XSFKDN� ´1DWLYH�8VH�5LJKWV� WR�$IIHFW� 3HUPLWVµ�3DFLÀF�
%XVLQHVV�1HZV� �+DZDL¶L�� ���$SULO� ������ FDOOLQJ� IRU� D� FRPSUHKHQVLYH� VROXWLRQ� DQG� WKH�
creation of a Native Rights Commission to determine such rights.

195� 6HH�'�.DSXD¶DOD�6SURDW��DERYH�QRWH�������6XPPHU�)DOO����������8�+DZ�/�5HY�DW�����IRU�
D�GHVFULSWLRQ�RI�WKHVH�OHJLVODWLYH�HIIRUWV�DQG�DQDO\VLV�RI�WKH�ELOOV�LQ�UHODWLRQ�WR�WKH�+DZDL¶L�
6XSUHPH�&RXUW·V�GHFLVLRQV�
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One outcome of these legislative efforts, however, was the establishment of a 
3$6+�.RKDQDLNL�6WXG\�*URXS�196 which released a report on its deliberations 
in January 1998. The report surveyed the issues raised by the PASH decision 
from various perspectives including those of landowners/business interests, 
Native Hawaiian practitioners and government agencies. The landowner/
business perspective was that a resolution was needed that would (1) protect 
and perpetuate traditional rights without diminishing private property 
RZQHU�ULJKWV������SURYLGH�SUHGLFWDELOLW\��FHUWDLQW\�DQG�ÀQDOLW\��DQG�����IRVWHU�
stewardship of the land.197�6SHFLÀF�FRQFHUQV�QRWHG�ZHUH�WKH�LPSDFW�RI�WKH�
GHFLVLRQ�RQ�WLWOH�LQVXUDQFH�DQG�GHYHORSPHQW�ÀQDQFLQJ��WKH�SRVVLEOH�LQFUHDVHG�
regulatory burden on those wishing to develop properties, and the potential 
liability of landowners for injury to those accessing private property to practise 
customary and traditional rights. An overarching concern expressed was that 
WKH�3$6+�GHFLVLRQ�KDG�WKH�SRWHQWLDO� WR�´XQGHUPLQH�WKH�6WDWH·V�LQYHVWPHQW�
FOLPDWHµ�ZLWK�UHVXOWLQJ�QHJDWLYH�FRQVHTXHQFHV�WKURXJKRXW�WKH�6WDWH·V�HFRQRP\��
More than 15 years after the PASH decision, however, it does not appear that 
the concerns and fears expressed by business and private property rights 
DGYRFDWHV�KDYH�DFWXDOO\�DIIHFWHG�UHDO�HVWDWH�WUDQVDFWLRQV�RU�+DZDL¶L·V�HFRQRP\�

V. CUSTOM IN OTHER STATE LAWS

$OWKRXJK�LW�LV�QRW�SRVVLEOH�WR�GR�D�FRPSOHWH�VXUYH\�RI�RWKHU�+DZDL¶L�ODZV�
incorporating or protecting Hawaiian custom, several important examples 
LQGLFDWH� WKH� H[WHQW� WR�ZKLFK� FXVWRP�SOD\V� D� UROH� LQ�+DZDL¶L� ODZ��7KHVH�
examples include water rights, the protection of Hawaiian human remains 
RU�LZL�NŗSXQD��DQG�HQDFWPHQW�RI�D�ODZ�DOORZLQJ�SDUHQWV�WR�NHHS�WKH�¶LHZH�RU�
placenta of a newborn.

A. Hawaiian Water Rights198

,Q�DQFLHQW�+DZDL¶L��ZDWHU�RU�ZDL�ZDV�D�SURFUHDWLYH�IRUFH�DQG�WKH�SK\VLFDO�
HPERGLPHQW�RI�WKH�JRG�.ăQH�199�,Q�DGGLWLRQ�WR�GHÀQLQJ�VRFLDO�DQG�FXOWXUDO�
development because of the importance of water to the growth of kalo or taro, 
the Hawaiian staple plant, how water was shared and managed was literally 
WKH�EDVLV�IRU�ODZ��)RU�JURZWK�DQG�WR�SUHYHQW�GLVHDVH��NDOR�UHTXLUHV�FRQVWDQWO\�

196 See H.R. No. 197, H.D. 1, Regular Session of 1997, Nineteenth State Legislature, State of 
+DZDL¶L�

197� 3$6+�.RKDQDLNL�6WXG\�*URXS�5HSRUW�DW����-DQXDU\�������
198 For an extended discussion of Hawaiian water rights law see John Castle and Alan Murakami 

LQ�0HORG\�.DSLOLDORKD�0DF.HQ]LH��HG��1DWLYH�+DZDLLDQ�5LJKWV�+DQGERRN��8QLYHUVLW\�RI�
+DZDL¶L�3UHVV��+RQROXOX��������&KDSWHU���>´+DQGERRNµ@�

199 ES Craighill Handy and Elizabeth Green Handy, Native Planters in Old Hawaii (Bishop 
Museum Press, Honolulu, 1972) at 64-65.
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ÁRZLQJ�FRRO��IUHVK�ZDWHU��+DZDLLDQV�FRQVWUXFWHG�FRPSOH[�V\VWHPV�RI�¶DXZDL�RU�
irrigation ditches and developed a management system that apportioned water 
DPRQJ�OR¶L�NDOR�RU�WDUR�ÀHOGV�QH[W�WR�D�GLWFK�RU�VWUHDP�200�$IWHU�ZDWHU�ÁRZHG�
WKURXJK�WKH�OR¶L��LW�ZDV�UHWXUQHG�WR�WKH�¶DXZDL�RU�VWUHDP�WR�ÁRZ�GRZQVWUHDP�
WR�WKH�QH[W�OR¶L�DQG�HYHQWXDOO\�WR�WKH�VHD��2Q�WKH�OR¶L�EDQNV��NDOR�IDUPHUV�JUHZ�
other crops like banana, sugar cane and yam.201 This system, which served the 
ancient Hawaiians well, continues today in rural communities throughout the 
LVODQGV��.DOR�LV�VWLOO�D�VWDSOH�IRRG�IRU�WKH�+DZDLLDQ�FRPPXQLW\�DQG�LQGHHG��LQ�
the Hawaiian creation story, kalo and Hawaiians share a common ancestor.202 
7KXV��NDOR�LV�YLHZHG�DV�WKH�ROGHU�VLEOLQJ�RI�WKH�+DZDLLDQ�SHRSOH��.ăQăZDL�
(relating to water) is the word for law in the Hawaiian language and, as 
FRPPHQWDWRUV�KDYH�QRWHG��WKLV�WHUP�UHÁHFWV�+DZDLLDQ�VRFLHW\·V203

focus on managing the shared use of water. Hawaiians deemed water and other 
natural resources a public good. The entire community, regardless of social 
rank, dutifully respected this principle and did not lightly suffer any violaters.

+DZDL¶L�ZDWHU�ODZ�WRGD\�LV�D�PL[�RI�+DZDLLDQ�WUDGLWLRQDO�FRQFHSWV��FRPPRQ�
law based on those concepts, and constitutional and statutory provisions 
incorporating those concepts. While it is beyond the scope of this article to 
H[DPLQH�+DZDL¶L�ZDWHU�ODZ�LQ�GHWDLO��VHYHUDO�JHQHUDO�SULQFLSOHV�²�DSSXUWHQDQW�
water rights, riparian uses, and the public trust nature of water – show the 
extent to which Hawaiian tradition has been incorporated into State law. In 
DGGLWLRQ�� WKH�+DZDL¶L�:DWHU�&RGH� FRQWDLQV� VSHFLÀF� SURYLVLRQV� SURWHFWLQJ�
traditional and customary rights.

(DUO\�+DZDL¶L� FDVH� ODZ� UHFRJQLVHG� DSSXUWHQDQW�ZDWHU� ULJKWV� EDVHG�RQ� WKH�
ancient Hawaiian agricultural system. Through ancient custom, the right to use 
water for irrigating taro lands became attached or “appurtenant” to the lands. 
This customary right became a legal right when land titles were awarded204 
ZLWK�WKH�TXDQWLW\�RI�ZDWHU�DOORZHG�WLHG�WR�WKH�DPRXQW�FXVWRPDULO\�XVHG�DW�DQG�
LPPHGLDWHO\�SULRU�WR�D�ODQG�DZDUG�GXULQJ�WKH�0ăKHOH�SURFHVV�205 The earliest 
+DZDL¶L�ZDWHU�ULJKWV�FDVH�HVWDEOLVKHG�WKLV�SULQFLSOH��,Q�Peck v Bailey (1867),206 

200 See Antonio Perry “Hawaiian Water Rights” in Thomas G Thrum (ed) Hawaiian Annual & 
Almanac for 1913 (1912) at 95 for a description of traditional Hawaiian water usage and 
management.

201 Handy and Handy, above note 199, at 92-93 (1972).
202� 'DYLG�0DOR��+DZDLLDQ�$QWLTXLWLHV��%LVKRS�0XVHXP�3UHVV��+RQROXOX��������DW�����
203� '�.DSXD¶DOD�6SURDW�DQG�,VDDF�+�0RULZDNH�´.H�.DOR�3D¶D�R�:DLăKROH��8VH�RI�WKH�3XEOLF�

Trust as a Tool for Environmental Advocacy” in C Rechtschaffen and D Antolini (eds) 
Creative Common Law Strategies for Protecting the Environment (Environment Law 
Institute, Washington, 2007) at 249.

204 Peck v Bailey, 8 Haw. 658, 661 (1867).
205� &DUWHU�Y�7HUULWRU\�����+DZ�����������������7HUULWRU\�Y�*D\�����+DZ������������������
206 8 Haw. 658 (1867).
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D�GLVSXWH�DURVH�EHWZHHQ�WZR�ODQGRZQHUV�ZLWKLQ�WKH�DKXSXD¶D�RI�:DLOXNX�RQ�
Maui, with the plaintiff claiming a superior right based on title derived from 
WKH�NRQRKLNL�RI�WKH�DKXSXD¶D�207 The Court rejected the claim, stating, “[i]f 
any of the lands were entitled to water by immemorial usage, this right was 
included in the conveyance as an appurtenance”.208�&RQVHTXHQWO\��HDFK�SDUW\�
was limited to ancient appurtenant rights to use water for its lands, neither 
party having any superior rights. Since the Peck decision, the doctrine of 
DSSXUWHQDQW�ULJKWV�KDV�EHFRPH�D�EDVLF�WHQHW�RI�+DZDL¶L�ZDWHU�ODZ�209

In McBryde Sugar Co. v Robinson,210�WKH�+DZDL¶L�6XSUHPH�&RXUW�FODULÀHG�
+DZDL¶L�ODZ�WR�KROG�WKDW�ZDWHUV�ÁRZLQJ�LQ�QDWXUDO�ZDWHUFRXUVHV�EHORQJ�WR�
WKH�6WDWH�RI�+DZDL¶L�� ,Q�McBryde�� WKH�&RXUW� ORRNHG�WR� WKH�0ăKHOH�DQG�LWV�
LPSOHPHQWLQJ� ODZV� WR�H[DPLQH�ZKDW�.DPHKDPHKD� ,,,� LQWHQGHG� WR�FRQYH\�
in granting fee simple titles. The Board of Land Commissioners, which was 
responsible for hearing and determining land claims, adopted certain principles 
LQFOXGLQJ�WKH�SULQFLSOH�WKDW�WKH�NLQJ·V�SUHURJDWLYHV�DV�KHDG�RI�WKH�QDWLRQ�²�KLV�
“sovereign prerogatives – could not be conveyed. One of these sovereign 
prerogatives was “to encourage and even to enforce the usufruct of lands 
for the common good”.211 The McBryde Court reasoned that the right to use 
water was one of the most important usufructs of land. The principles showed 
WKH�NLQJ·V�LQWHQW�WR�UHVHUYH�WKH�ULJKW�WR�XVH�ZDWHU�WR�KLPVHOI�DV�VRYHUHLJQ�IRU�
the common good. Thus, no right to private ownership of water had been 
FRQYH\HG�ZLWK�DQ\�ODQG�WLWOH�JUDQW�DV�D�UHVXOW�RI�WKH�0ăKHOH�SURFHVV�212 The 
&RXUW�KHOG�WKDW�WKH�6WDWH��DV�VXFFHVVRU�WR�WKH�.LQJ��RZQHG�DOO�ZDWHUV�ÁRZLQJ�
in natural watercourses.

In McBryde��WKH�&RXUW�DOVR�SRLQWHG�WR�VHFWLRQ���RI�WKH�.XOHDQD�$FW�RI�������
which guarantees the right to “drinking water and running water”. The Court 
VDLG�WKDW�WKH�WHUP�´UXQQLQJ�ZDWHUµ�PXVW�KDYH�PHDQW�ZDWHU�ÁRZLQJ�LQ�QDWXUDO�
ZDWHUFRXUVHV��VLQFH�DUWLÀFLDO�ZDWHUFRXUVHV�ZHUH�H[HPSWHG�IURP�WKH�VWDWXWH��
3RLQWLQJ�WR�WKH�LQÁXHQFH�RI�WKH�PLVVLRQDULHV�IURP�0DVVDFKXVHWWV��WKH�&RXUW�

207 Ibid, at 659.
208 Ibid, at 661.
209 Wells A Hutchins The Hawaiian System of Water Rights (US Dept of Agriculture and the 

Board of Water Supply, City and County of Honolulu, Honolulu, 1946) at 103.
210 54 Haw. 174, ����3��G��������������DIIP·G�RQ�UHKHDULQJ�
211� ,ELG��DW����������3��G�DW�������TXRWLQJ�IURP���5HYLVHG�/DZV�RI�+DZDLL�������DSS��DW�������

2128 (1925).
212 Ibid, at 187, 504 P.2d at 1339.
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found parallels to the English common law doctrine of riparianism, which 
Massachusetts had adopted.213�&RQVHTXHQWO\��WKH�&RXUW�KHOG�WKDW�D�ODQGRZQHU�
adjoining a natural watercourse had riparian water rights.

6XEVHTXHQWO\�� WKH�+DZDL¶L� 6XSUHPH�&RXUW� LQ�Reppun v Board of Water 
Supply214� UHDIÀUPHG� WKH� GRFWULQH�� VSHFLÀFDOO\� KLJKOLJKWLQJ� WKH� QHHGV� RI�
Hawaiian kalo farmers and the shared use of water resources in traditional 
Hawaiian society:215

First, the doctrine is consistent with the needs of native commoners at the time 
RI�WKH�ODZ·V�SDVVDJH��7DUR��WKH�SUHGRPLQDQW�DJULFXOWXUDO�FURS��JUHZ�EHVW�ZKHUH�
D�VWHDG\�ÁRZ�RI�UXQQLQJ�ZDWHU��PRVW�RI�ZKLFK�FRXOG�EH�VXEVHTXHQWO\�XWLOLVHG�
E\�ORZHU�ULSDULDQ�XVHUV��RFFXUUHG��WKH�FXOWLYDWLRQ�RI�WDUR�WRRN�SODFH�SULQFLSDOO\�
XSRQ�ULSDULDQ�ODQGV��DQG�JUDQWV�WR�FRPPRQHUV�ZHUH�UHVWULFWHG�WR�ODQGV�WKH\�KDG�
in fact cultivated. Second, the principles underlying the doctrine are consistent 
with those that appear to pervade the native system of water allocation and 
SUHH[LVWLQJ�FLYLO�ODZ�LQDVPXFK�DV��́ WLWOHµ�WR�WKH�ZDWHU�ZDV�QRW�HTXDWHG�ZLWK�WKH�
ULJKW�WR�XVH��HDFK�SHUVRQ·V�ULJKW�WR�XVH�ZDV�D�´FRUUHODWLYHµ�QDWXUH��DQG�ULJKWV�
WR�XVH�ZHUH�SUHGLFDWHG�XSRQ�EHQHÀFLDO�DSSOLFDWLRQ�RI�WKH�ZDWHU�WR�WKH�ODQG�

,Q�������WKH�+DZDL¶L�6WDWH�&RQVWLWXWLRQ�ZDV�DPHQGHG�WR�H[SUHVVO\�GHFODUH�
WKDW�́ >D@OO�SXEOLF�QDWXUDO�UHVRXUFHV�DUH�KHOG�LQ�WUXVW�E\�WKH�6WDWH�IRU�WKH�EHQHÀW�
of its people”.216�$QRWKHU� DPHQGPHQW� UHLWHUDWHG� WKH�6WDWH·V� ´REOLJDWLRQ� WR�
SURWHFW�� FRQWURO� DQG� UHJXODWH� WKH� XVH� RI�+DZDLL·V�ZDWHU� UHVRXUFHV� IRU� WKH�
EHQHÀW�RI�LWV�SHRSOHµ�217 This amendment also provided for the creation of a 
water resources agency that would, among other things, “establish criteria for 
water use priorities while assuring appurtenant rights and existing correlative 
DQG�ULSDULDQ�XVHV�DQG�HVWDEOLVK�SURFHGXUHV�IRU�UHJXODWLQJ�DOO�XVHV�RI�+DZDLL·V�
water resources”.218

213� 7KH�FDVHV�FLWHG�E\�WKH�&RXUW�LQGLFDWHG�WKDW�QDWXUDO�ZDWHU�FRXUVHV�ZHUH�SXEOLFL�MXULV��PHDQLQJ�
that such waters were public and common to the extent that all who had a right of access 
could make reasonable use of them. Ibid, at 186-87, 504 P.2d at 1338-1339.

214 65 Haw. 531, 656 P.2d 57 (1982), cert. denied, 471 U.S. 1014 (1984).
215 Ibid, at 545, 656 P.2d at 67 (1982).
216� +DZ��&RQVW��DUW��;,������
217� +DZ��&RQVW��DUW��;,������
218 Ibid.
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In 1987, the State Legislature adopted the State Water Code. The Code ensures 
WKDW�´WUDGLWLRQDO�DQG�FXVWRPDU\� ULJKWV�RI�DKXSXD¶D� WHQDQWV�«�VKDOO�QRW�EH�
abridged or denied” in implementing its provisions and states that:219

such traditional and customary rights shall include, but not be limited to, the 
FXOWLYDWLRQ�RU�SURSDJDWLRQ�RI�WDUR�RQ�RQH·V�RZQ�NXOHDQD�DQG�WKH�JDWKHULQJ�RI�
KLKLZDL��RSDH��R¶RSX��OLPX��WKDWFK��WL�OHDI��DKR�FRUG��DQG�PHGLFLQDO�SODQWV�IRU�
subsistence, cultural, and religious purposes.

In a landmark water rights decision interpreting the State Constitution and 
WKH�:DWHU�&RGH�� WKH�+DZDL¶L�6XSUHPH�&RXUW�JDYH�VXEVWDQFH� WR� WKH�SXEOLF�
WUXVW�GRFWULQH�LQ�+DZDL¶L�220�$OWKRXJK�WKH�GHFLVLRQ�FRQWDLQV�PDQ\�VLJQLÀFDQW�
and groundbreaking determinations, for our purposes, the most relevant is 
WKH�&RXUW·V�UHFRJQLWLRQ�WKDW�´1DWLYH�+DZDLLDQ�DQG�WUDGLWLRQDO�DQG�FXVWRPDU\�
rights” are public trust purposes.221

B. Protection of Ancestral Remains222

Values and customs related to death “are deeply ingrained in Hawaiian culture, 
calling for utmost respect and reverence”.223 For traditional Hawaiians, the 
bones and the spirit of a person are connected and the spirit remains near the 
bones or iwi following death. The burial area is a sacred place, particularly 
because the life force or mana of the deceased person is infused into the 
SODFH�RI�EXULDO��7KH�PDQD�RI�WKH�GHFHDVHG�LV�LPSDUWHG�WR�WKH�DKXSXD¶D�DQG�
eventually to the entire island. The iwi of the deceased and the burial site 
were so sacred that if either was disturbed, the ability of the spirit to join the 
¶DXPăNXD�RU�DQFHVWRUV�LQ�HWHUQLW\�ZDV�LQ�MHRSDUG\��7KLV�WKHQ�FRXOG�UHVXOW�LQ�
injury and spiritual trauma to the living descendants of the deceased person.

219� +DZ��5HY�� 6WDW�� �� ���&�����F���+ĦKĦZDL� DUH� ´HQGHPLF� JUDLQ\� VQDLOVµ� HDWHQ� E\�1DWLYH�
+DZDLLDQV��¶ĿSDH�LV�WKH�´JHQHUDO�QDPH�VKULPSµ��¶R¶RSX�LV�WKH�´JHQHUDO�QDPH�IRU�FHUWDLQ�
IDPLOLHV�RI�ÀVK�«�VRPH�LQ�VDOW�ZDWHU�QHDU�WKH�VKRUH��RWKHUV�LQ�IUHVK�ZDWHU��DQG�VRPH�VDLG�WR�
EH�LQ�HLWKHU�IUHVK�RU�VDOW�ZDWHUµ��OLPX�LV�D�´JHQHUDO�QDPH�IRU�DOO�NLQGV�RI�SODQWV�OLYLQJ�XQGHU�
water, both fresh and salt, also algae growing in any damp place in the air, as on the ground, 
RQ�URFNV��DQG�RQ�RWKHU�SODQWVµ��DKR�PHDQV�´OLQH��FRUG�� ODVKLQJµ��+DZDLLDQ�'LFWLRQDU\���
Section 174C-101(d) also provides that the “appurtenant water rights of kuleana and taro 
lands, along with those traditional and customary rights assured in this section, shall not 
be diminished or extinguished by a failure to apply for or to receive a permit under this 
chapter.”

220 See, generally, Sproat and Moriwake, above note 203, for a discussion of the public trust 
GRFWULQH�LQ�+DZDL¶L�ZDWHU�FDVHV�

221 In re Water Use Permit Applications, 94 Haw. 97, 137 n.34, 9 P.3d 409, 449 n.34 (2000).
222 This section is based on information from Chapter 13 in Handbook, above note 198, written 

by Edward Halealoha Ayau.
223� ,ELG��DW������6HH�0.�3XNXL��(:�+DHUWLQJ��&�/HH�1ăQă�,�.H�.XPX��/RRN�WR�WKH�6RXUFH��

Vol. I (Hui Hanai, Honolulu, 1972) at 115-118, 195-196 for discussion of Hawaiian concepts 
of death and treatment of human remains.



2010 Hawaiian Custom in Hawai‘i State Law 147

In 1988, during the construction of a large resort on the island of Maui near 
Honokahua Bay, Hawaiian remains were removed to make room for the new 
hotel. Although there certainly had been other instances where remains had 
EHHQ�GLVFRYHUHG��LQ�WKH�SDVW��LZL�NŗSXQD�RU�DQFHVWUDO�UHPDLQV�KDG�EHHQ�GXJ�XS�
and historic sites paved over for development with impunity. At Honokahua, 
however, when local news accounts began to report the exhumation of more 
than 1,100 skeletal remains, Hawaiians were outraged by the desecration.224 
They mobilised and held a 24-hour vigil at the state capitol. Ultimately, the 
GHYHORSHU�DJUHHG�WR�PRYH�WKH�KRWHO�LQODQG��WKH�GLVWXUEHG�¶LZL�NŗSXQD�ZHUH�
reinterred, and the burial area was set apart.225

The activities at Honokahua sparked a demand for legislative protection for 
+DZDLLDQ�EXULDO�VLWHV��,Q�������WKH�+DZDL¶L�6WDWH�OHJLVODWXUH�SDVVHG�D�EXULDOV�
law giving Hawaiian burial sites – especially those with large numbers of 
remains – additional protection.226 The law establishes island burial councils 
for each of the major islands, with representatives from both the Native 
Hawaiian community and large landowner interests, with Hawaiian interests 
constituting a majority on the councils.227 The councils assist the State 
+LVWRULF�3UHVHUYDWLRQ�'LYLVLRQ��6+3'��ZLWK�WKH�LQYHQWRU\�DQG�LGHQWLÀFDWLRQ�
of unmarked prehistoric and historic Hawaiian burial sites. The councils also 
PDNH�UHFRPPHQGDWLRQV�RQ�WKH�WUHDWPHQW�DQG�SURWHFWLRQ�RI�LZL�NŗSXQD�

A major role of the councils is to “determine the preservation or relocation of 
SUHYLRXVO\�LGHQWLÀHG�QDWLYH�+DZDLLDQ�EXULDO�VLWHVµ�228 The law states that “[a]ll 
EXULDO�VLWHV�DUH�VLJQLÀFDQW�DQG�VKDOO�EH�SUHVHUYHG�LQ�SODFH�XQWLO�FRPSOLDQFH�
with this section is met…”.229 The law also establishes criteria that the councils 
must consider, including giving higher priority to in situ preservation to230

areas with a concentration of skeletal remains, or prehistoric or historic burials 
associated with important individuals and events, or that are within a context 
of historic properties, or have known lineal descendants[.]

Before a State project affecting unmarked prehistoric or historic Hawaiian 
EXULDOV�EHJLQV��6+3'�PXVW�EH�QRWLÀHG�IRU�UHYLHZ�DQG�FRPPHQW��6LPLODUO\��
for projects located on private property, before any agency of the State or its 
political subdivisions approves a project involving a permit, licence, land 

224 Handbook, above note 198, at 245.
225� .ŗQDQL�1LKLSDOL�´6WRQH�E\�6WRQH��%RQH�E\�%RQH��5HEXLOGLQJ�WKH�+DZDLLDQ�1DWLRQ�LQ�WKH�

Illusion of Reality” (2002, Spring) 34 Ariz St LJ 27.
226� $FW������+DZ��6HVV��/DZV��������FRGLÀHG�DW�+DZ��5HY��6WDW��&KDS����(��
227� +DZ��5HY��6WDW�����(������
228� ,ELG�����(������I�����
229� ,ELG�����(����E��
230 Ibid.
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use change or other entitlement for a use that may affect burials, the agency 
must advise SHPD.231 If an archaeological inventory survey reveals evidence 
of burials on the relevant property, the appropriate island burial council has 
jurisdiction to determine whether to preserve in place or relocate the remains.

If Hawaiian remains are “inadvertently” discovered during construction, 
6+3'�KDV�MXULVGLFWLRQ�WR�GHFLGH�ZKHWKHU�WR�SUHVHUYH�LQ�VLWX�RU�UHORFDWH��LQ�
making that decision, SHPD must use the same criteria as the councils.232 In 
either instance, a mitigation plan will be developed by the SHPD or with its 
concurrence. Preservation in place should be the mitigation plan if there is 
no threat to the iwi. The landowner or developer is usually responsible for 
executing the mitigation plan.233

On the other hand, if removal is necessary due to imminent harm to the iwi, 
EXULDO�FRXQFLO�PHPEHUV�DUH�QRWLÀHG�DQG�DOORZHG�WR�RYHUVHH�WKH�SURFHVV��6+3'�
determines the place of relocation after consulting with the property owner, 
lineal descendants and the council. Lineal and cultural descendants may 
perform traditional ceremonies during relocation of the iwi.234

7KH�EXULDOV�ODZ�GHÀQHV�´EXULDO�VLWHµ�WR�DGGUHVV�FRQFHUQV�WKDW�KXPDQ�UHPDLQV�
VKRXOG�QRW�EH�FODVVLÀHG�DV�RUGLQDU\�SURSHUW\�DQG�WKDW�WKH�DUHD�VXUURXQGLQJ�D�
burial is sacred.235�7KXV��EXULDO�VLWHV�DUH�́ XQLTXH�FODVV>HV@�RI�KLVWRULF�SURSHUW\µ��
0RUHRYHU��XQGHU�WKH�ODZ��WKH�6WDWH�RI�+DZDL¶L�KROGV�WLWOH�WR�NQRZQ�+DZDLLDQ�
burial sites “in trust for preservation or disposition by … [Native Hawaiian] 
descendants”.236 Finally, the State cannot transfer a burial site without 
consulting the appropriate island burial council.237

The success of the burial law depends on how well SHPD implements the law 
and whether all parties – particularly developers and landowners – cooperate. 
,QGHHG��ZLWK�WKH�ODUJH�QXPEHU�RI�GHYHORSPHQW�DFWLYLWLHV�LQ�+DZDL¶L��WKH�ODZ�
can only be successful if developers and landowners are responsive to the 
complex cultural, spiritual and legal issues involved. Recent controversies 
²�LQ�XUEDQ�+RQROXOX�DQG�RQ�WKH�LVODQG�RI�.DXD¶L�²�LQGLFDWH�WKDW�WKH�SURFHVV�
envisioned by the law may not be working. Several lawsuits are currently 
pending in State Courts dealing with the interpretation of the law in an urban 
setting where permits have been granted for development, allegedly without 

231� ,ELG�����(����
232� ,ELG�����(������F�����
233� ,ELG�����(������H��
234� ,ELG�����(������I��
235� ,ELG�����(���
236� ,ELG�����(���F��
237� ,ELG�����(���G��
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following the careful review process established in the law.238 This means, 
IRU�LQVWDQFH��WKDW�LQ�RQH�FDVH�ZKHUH�UHPDLQV�RI�RYHU����NŗSXQD�KDYH�EHHQ�
GLVFRYHUHG��WKH\�DUH�FODVVLÀHG�DV�´LQDGYHUWHQWO\�GLVFRYHUHGµ�DQG�MXULVGLFWLRQ�
over whether to preserve in place or remove to another location has fallen to 
WKH�6+3'�UDWKHU�WKDQ�WKH�2¶DKX�,VODQG�%XULDOV�&RXQFLO�239

C. Protection for Customs Related to Birth

Just as customary practices related to death are culturally and spiritually 
VLJQLÀFDQW�WR�1DWLYH�+DZDLLDQV��VR�WRR�DUH�WKRVH�UHODWLQJ�WR�ELUWK��7KH�SURSHU�
FDUH�RI�ERWK�WKH�SLNR�RU�XPELOLFDO�FRUG��DQG�¶LHZH�RU�SODFHQWD��RI�D�QHZERUQ�
LQFUHDVHV�WKH�FKLOG·V�KHDOWK�DQG�ZHOO�EHLQJ�WKURXJKRXW�LWV�OLIH��,PSRUWDQW�ULWXDOV�
DVVRFLDWHG�ZLWK�ERWK�WKH�SLNR�DQG�¶LHZH�FRQQHFWHG�D�FKLOG�WR�LWV�KRPHODQG��
The piko would be carefully guarded and then placed in a special reserved 
SODFH��+DZDLLDQ�VFKRODU�0DU\�.DZHQD�3XNXL�VWDWHG�240

In every district on every island were places, usually stones, especially reserved 
for the piko. Wailoa was one on the Big Island … another was Mokuola. Ola 
PHDQV�¶OLIH·�DQG�loa�PHDQV�¶ORQJ·��0RWKHUV�WRRN�WKH�FRUGV�WR�VWRQHV�ZLWK�QDPHV�
like these so their babies would live long, healthy lives.

7UDGLWLRQDOO\��+DZDLLDQV�FOHDQHG�WKH�¶LHZH�RI�EORRG�WR�HQVXUH�WKDW�WKH�FKLOG·V�
H\HV�ZRXOG�QRW�EH�ZHDN�RU�VRUH��7KH�¶LHZH�ZDV�ODWHU�EXULHG��XVXDOO\�XQGHU�D�
WUHH��WR�NHHS�WKH�FKLOG�FRQQHFWHG�WR�LWV�KRPH�DQG�WR�SUHYHQW�WKH�FKLOG·V�VSLULW�
from wandering homeless or hungry after death.241

,Q�������WKH�6WDWH�RI�+DZDL¶L�'HSDUWPHQW�RI�+HDOWK�EHJDQ�HQIRUFLQJ�D�SROLF\�
WKDW�FODVVLÀHG�WKH�¶LHZH�DV�LQIHFWLRXV�ZDVWH��3UHYLRXVO\��KRVSLWDOV�DQG�GRFWRUV�
KDG�JLYHQ�WKH�¶LHZH�WR�D�PRWKHU�XSRQ�UHTXHVW��$�1DWLYH�+DZDLLDQ�FRXSOH�ÀOHG�
D�ODZVXLW�LQ�WKH�86�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�+DZDL¶L�FRQWHVWLQJ�WKH�
SROLF\�DV�D�YLRODWLRQ�WKH�86�&RQVWLWXWLRQ·V�SURYLVLRQ�JXDUDQWHHLQJ�UHOLJLRXV�

238� 6HH��IRU�H[DPSOH��.DOHLNLQL�Y�7KLHOHQ������+DZDL¶L��������3��G��������������9LFNL�9LRWWL�
´:DO�0DUW�$VNHG� WR�'HOD\�6WRUH�2SHQLQJµ�+RQROXOX�$GYHUWLVHU� �+DZDL¶L�� ��2FWREHU�
2004) <http://the.honoluluadvertiser.com/article/2004/Oct/03/ln/ln15a.html> (last visited 
��1RYHPEHU��������VHH�&KDUOHV�.DXOXZHKL�0D[ZHOO�́ .ŗNăNŗNă��$SSO\�WKH�/DZ�WR�3URWHFW�
1DXH�LZL�NŗSXQDµ�.D�:DL�2OD�R�2+$��+DZDL¶L��-XQH��������ZZZ�RKD�RUJ�NZR�ORD���������
story13.php> (last visited 5 November 2011) for discussion of a recent controversy on 
.DXD¶L�

239� )RU�D�GLVFXVVLRQ�RQ�WKH�+DZDL¶L�EXULDOV�ODZ�DQG�FRQWURYHUVLHV�VXUURXQGLQJ�LWV�LPSOHPHQWDWLRQ�
LQ�XUEDQ�+RQROXOX��VHH�5RQD�%RODQWH�́ %RQHV�RI�&RQWHQWLRQµ�+RQROXOX�0DJD]LQH��+DZDL¶L��
November 2007) <www.honolulumagazine.com/Honolulu-Magazine/November-2007/
Bones-of-Contention/> (last visited 5 November 2011).

240 1ăQă�,�.H�.XPX Vol. I, above note 223, at 184.
241 Ibid.
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freedom and of Hawaiian traditional and customary practices.242 Once the 
PRWKHU�KDG�JLYHQ�ELUWK��WKH�IHGHUDO�&RXUW�RUGHUHG�WKH�¶LHZH�WR�EH�IUR]HQ�DQG�
VWRUHG�ZKLOH�WKH�VXLW�ZDV�SHQGLQJ��6XEVHTXHQWO\��WKH�¶LHZH�GLVDSSHDUHG�IURP�
the hospital and the Court dismissed the lawsuit.243

Native Hawaiian families then sought relief through the State Legislature 
and, in 2006, the Legislature passed and Governor signed a law that allows 
D�KRVSLWDO�WR�UHOHDVH�WKH�¶LHZH�WR�WKH�PRWKHU�RU�KHU�GHVLJQHH�DIWHU�D�QHJDWLYH�
ÀQGLQJ�RI� LQIHFWLRXV�RU�KD]DUGRXV�GLVHDVH�244 A draft of the bill stated that 
“the State has the obligation to assure that religious and cultural beliefs and 
practices are not impeded” without a strong reason.245�7KH�ÀQDO�FRPPLWWHH�
reviewing the bill noted that “the rich ethnic and cultural practices of Native 
Hawaiian traditions are essential to sustaining the Hawaiian culture, and 
need protection”.246 According to news reports, no other US state has laws 
addressing the cultural need to take placentas from hospitals.247

9,�� &21&/86,21�²�$1�2/,�$/2+$

,Q�+DZDL¶L�� VWDWH� ODZ�HQFRXUDJHV� OHJLVODWRUV�� MXGJHV� DQG�SROLF\�PDNHUV� WR�
apply the “Aloha Spirit” by providing:248

,Q�H[HUFLVLQJ�WKHLU�SRZHU�RQ�EHKDOI�RI�WKH�SHRSOH�DQG�LQ�IXOÀOOPHQW�RI�WKHLU�
responsibilities, obligations and service to the people, the legislature, governor, 
OLHXWHQDQW�JRYHUQRU��H[HFXWLYH�RIÀFHUV�RI�HDFK�GHSDUWPHQW��WKH�FKLHI�MXVWLFH��
associate justices, and judges of the appellate, circuit, and district Courts 
may contemplate and reside with the life force and give consideration to the 
“Aloha Spirit.”

242 1�6��DQG�(�.�1��Y�6WDWH�RI�+DZDL¶L, U.S. D. Ct. for the District of Hawaii, Civ. No. 05-00405 
HG, Complaint (24 June 2005).

243 Ibid, Minute Order (5 August 2005).
244 Act 12, Haw. Sess. Laws (2006).
245� 7ZHQW\�7KLUG�/HJLVODWXUH��6WDWH�RI�+DZDL¶L��+�%��1R�����������-DQXDU\�������
246� 7ZHQW\�7KLUG�/HJLVODWXUH��6WDWH�RI�+DZDL¶L��6HQDWH�&RPP��RQ�+HDOWK��6WDQGLQJ�&RPP��

Report No. 3185 on H.B. No. 2057, H.D. 2 (31 March 2006). The Committee also noted 
WKDW�PDQ\�RWKHU�HWKQLF�JURXSV�LQ�+DZDL¶L��LQFOXGLQJ�)LOLSLQRV��&KLQHVH�DQG�-DSDQHVH��DOVR�
KDYH�SUDFWLFHV�WKDW�UHTXLUH�EXULDO�RI�WKH�SODFHQWD�WR�SURWHFW�WKH�KHDOWK�RI�WKH�FKLOG�

247� 7DUD�*RGYLQ�́ +DZDLLDQV�$ZDLW�%LOO�RQ�$FFHVV�WR�3ODFHQWDµ�+RQROXOX�6WDU�%XOOHWLQ��+DZDL¶L��
17 April 2006) <http://starbulletin.com/2006/04/17/news/story01.html> (last visited 5 
November 2011).

248� +DZ��5HY��6WDW���������E���������
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Recognising that the aloha spirit was “the working philosophy of native 
+DZDLLDQVµ�ZKLFK�ZDV�SUHVHQWHG�DV�D�JLIW�WR�WKH�JHQHUDO�FRPPXQLW\��+DZDL¶L�
ODZ�GHÀQHV�DORKD�DV�´PXWXDO�UHJDUG�DQG�DIIHFWLRQµ�ZLWK�´QR�REOLJDWLRQ� LQ�
return” and “the essence of relationships in which each person is important 
to every other person for collective existence”.249

The PASH�&RXUW� VSHFLÀFDOO\�FLWHG� WKLV�SURYLVLRQ� LQ� UHMHFWLQJ�DQ�DSSURDFK�
UHÁHFWLQJ� DQ� ´XQMXVWLÀDEOH� ODFN� RI� UHVSHFW� IRU� JDWKHULQJ� DFWLYLWLHV� DV� DQ�
DFFHSWDEOH�FXOWXUDO�XVDJH�LQ�SUH�PRGHUQ�+DZDL¶L��ZKLFK�FDQ�DOVR�EH�VXFFHVVIXOO\�
incorporated in the context of our current culture”.250�6XEVHTXHQWO\��WKH�+DZDL¶L�
6WDWH�/HJLVODWXUH��LQ�HQDFWLQJ�D�ODZ�WKDW�EURDGHQHG�WKH�UHTXLUHPHQWV�RI�DQ�
environmental impact statement to include impacts on the cultural practices 
of the community, recognised that “the native Hawaiian culture plays a vital 
role” in the preservation of the “aloha spirit” and that:251

WKH�SDVW�IDLOXUH�WR�UHTXLUH�QDWLYH�+DZDLLDQ�FXOWXUDO�LPSDFW�DVVHVVPHQWV�KDV�
resulted in the loss and destruction of many important cultural resources and 
has interfered with the exercise of native Hawaiian culture.

+DZDL¶L·V� XQLTXH� KLVWRU\� DQG� FXOWXUH� KDYH� UHVXOWHG� LQ� D�PRGHUQ� VRFLHW\�
UHQRZQHG�IRU�LWV�ZDUPWK�DQG�JHQHURVLW\�RI�VSLULW��7KDW�VSLULW�ÀQGV�LWV�URRWV�LQ�
traditional Hawaiian culture and it continues to infuse island life today, in part 
EHFDXVH�RI�+DZDL¶L·V�ORQJ�VWDQGLQJ�UHFRJQLWLRQ�DQG�SURWHFWLRQ�IRU�+DZDLLDQ�
tradition and custom. Thus, I close this paper with the words from the Oli 
$ORKD�DV�H[SUHVVHG�LQ�+DZDL¶L�VWDWH�ODZ�252

$NDKDL��PHDQLQJ�NLQGQHVV�WR�EH�H[SUHVVHG�ZLWK�WHQGHUQHVV� 
/ĿNDKL��PHDQLQJ�XQLW\��WR�EH�H[SUHVVHG�ZLWK�KDUPRQ\� 
¶2OX¶ROX��PHDQLQJ�DJUHHDEOH��WR�EH�H[SUHVVHG�ZLWK�SOHDVDQWQHVV� 
+D¶DKD¶D��PHDQLQJ�KXPLOLW\��WR�EH�H[SUHVVHG�ZLWK�PRGHVW\� 
Ahonui, meaning patience, to be expressed with perseverance.

¶$QR�¶DL��¶DQR�¶DL��PH�NH�DORKD��$ORKD�ď��DORKD�ď��DORKD�ď�

249� +DZ��5HY��6WDW���������D����������7KH�ODZ�LQFRUSRUDWHV�WKH�ZRUGV�WR�DQ�2OL�$ORKD��RU�FKDQW�
of Aloha, composed by Pilahi Paki, a Hawaiian chanter, composer and writer. The oli assigns 
important Hawaiian cultural values to each of the letters of Aloha.

250� 3$6+�����+DZDL¶L�DW����������3��G�DW�������Q�����
251� $FW�����+DZ��6HVV��/DZV���������VHH�.D�3D¶DNDL�����+DZDL¶L�DW�������3��G�DW�������Q�����

(2000).
252� +DZ��5HY��6WDW���������D���������
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I. CUSTOM AND TRIBAL GOVERNANCE

,W�LV�LQWHUHVWLQJ�WR�UHÁHFW�RQ�KRZ�3DFLÀF�FXVWRP�ODZ�UHÁHFWV�D�SDUWLFXODU�VRFLDO�
structure of small, autonomous communities generally unburdened by external 
controls or manorial rights. Instead of the sanctions, rules and principles of 
DQ�LPSRVHG�ODZ��RQH�ÀQGV�DQ�LQWHUQDOLVHG�YDOXH�V\VWHP�ZLWK�QRWLRQV�RI�LGHDO�
conduct, personal honour, respect for others, inclusiveness, kinship and other 
bonds for maintaining relationships, shared spiritual beliefs and the priority 
given to the interests of the community.

,W�LV�DOVR�LQWHUHVWLQJ�WR�UHÁHFW�WKDW�VKDUHG�YDOXHV��HWKLFV�DQG�EHOLHIV��DQG�FORVH�
relationships and trust between community members, are seen as desirable 
LQJUHGLHQWV�IRU�D�VRXQG�FLYLO�VRFLHW\��DQG�VRXQG�FLYLO�VRFLHWLHV�DUH�VHHQ�DV�
necessary for the effective operation of the state.1

,�ZLVK�WR�GLVFXVV�SURSRVDOV�WR�SURYLGH�DQ�LQIUDVWUXFWXUH�WR�VXSSRUW�0ăRUL�WULEDO�
and urban communities, having regard to the values described and bearing 
LQ�PLQG�WKHLU�FDSDFLW\�WR�GHOLYHU�VHUYLFHV�IRU�WKH�EHQHÀW�RI�ERWK�JRYHUQPHQW�
DQG�WKH�DIIHFWHG�SHRSOH��7KH�SURSRVDOV�ZHUH�VHW�RXW�LQ�D�GUDIW�ELOO�IRU�0ăRUL�
corporations, or waka umanga.2 The corporations referred to here are like 
municipal corporations which manage not just commercial business but also 
the affairs of a community.

1 J Coleman “Social Capital in the Creation of Human Capital” (1998) 94 American Journal 
of Sociology�6����5'�3XWQDP�́ 7KH�3URVSHURXV�&RPPXQLW\��6RFLDO�&DSLWDO�DQG�3XEOLF�/LIHµ�
(1993, Spring) 13 The American Prospect������)�)XNX\DPD�Trust: The Social Virtues and 
the Creation of Prosperity (The Free Press, New York, 1995).

�� $�ZDND�XPDQJD�LV�D�YHVVHO�IRU�DQ�HQWHUSULVH�RU�XQGHUWDNLQJ��KHUH�XVHG�DV�DQ�HTXLYDOHQW�
IRU�0ăRUL�FRUSRUDWLRQV��7KH�ELOO�GLVFXVVHG�LQ�WKLV�SDSHU�ZDV�LQWURGXFHG�LQWR�WKH�+RXVH�RI�
5HSUHVHQWDWLYHV�RQ����1RYHPEHU������DQG�UHIHUUHG�WR�WKH�0ăRUL�$IIDLUV�6HOHFW�&RPPLWWHH�
11 December. It was reported back on 8 September 2008 but did not receive further 
SDUOLDPHQWDU\�FRQVLGHUDWLRQ��LW�ZDV�GLVFKDUJHG�RQ����'HFHPEHU�������KWWS���OHJLVODWLRQ�
govt.nz/bill/government/2007/0175/24.0/DLM1593863.html).
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A. Purposes and vision

To date, general legislation for tribes has not been successfully maintained.3 
:H�KDYH� LQKHULWHG� D� KLVWRU\� RI� FRQÁLFW� UDWKHU� WKDQ� FR�RSHUDWLRQ� EHWZHHQ�
Governors and tribes, an opinion that tribes are a threat to state sovereignty 
RU�WR�WKH�LQFRUSRUDWLRQ�RI�0ăRUL�LQWR�VHWWOHU�VRFLHW\��7KH�SURSRVDOV�IRU�WULEDO�
entities today, however, arise from the need for legal entities to manage the 
assets given in settlement of historic tribal claims.4 The need for entities for 
0ăRUL�XUEDQ�FRPPXQLWLHV�DULVHV�IURP�WKH�DFFXPXODWLRQ�RI�JURXS�DVVHWV�E\�
those communities, particularly from contracts for the delivery of government 
services. Tribal entities are proposed to engage in a range of activities 
including:

�� EXVLQHVV�YHQWXUHV�

�� UHSUHVHQWLQJ�WKH�WULEH�WR�FHQWUDO�DQG�ORFDO�JRYHUQPHQW�RU�SULYDWH�LQWHUHVWV�

�� SURYLGLQJ� VHUYLFHV� LQ� KHDOWK�� KRXVLQJ�� HGXFDWLRQ�� ODZ� DQG� FXOWXUDO�
PDLQWHQDQFH��DQG

�� SURPRWLQJ�WULEDO�MXGLFLDO�V\VWHPV�

*HQHUDOO\��KRZHYHU��DW�OHDVW�DPRQJ�0ăRUL�OHDGHUV��D�SULPDU\�FRQFHUQ�LV�WR�
maintain the customary value system. This is not only for sentimental reasons. 
7KH�7ŗ�7DQJDWD�SURJUDPPHV�RI�WKH�'HSDUWPHQW�RI�0ăRUL�$IIDLUV�DQG�RWKHU�
LQLWLDWLYHV�IURP�WKH�HDUO\�����V�KDYH�SURYHQ�WKDW�SURJUDPPHV�IRU�0ăRUL�LQ�
community-building, service delivery, law observance, health, housing, land 
management and education have worked best when customary values have 
been proselytised and upheld as the font of strength and pride.

7KLV�H[SHULHQFH�VXJJHVWV�WKHUH�FRXOG�EH�DGYDQWDJHV�IRU�3DFLÀF�VWDWHV�DV�ZHOO��
in utilising traditional infrastructures and voluntary, community participation. 
Among other things, the strengthening of customary processes, to conform to 
KXPDQ�ULJKWV��FRXOG�SURYLGH�D�FRVW�HIÀFLHQW�DOWHUQDWLYH�WR�WKH�WRWDOO\�FHQWUDOLVHG�
legal systems that burden Western states.

The waka umanga proposals sought to give legal backing to customary 
LQVWLWXWLRQV�DQG�QRUPV��7KH\�VWHPPHG�IURP�UHSRUWV�RQ�0ăRUL�FXVWRP�DQG�
0ăRUL�VHWWOHPHQW�HQWLWLHV�GHYHORSHG�E\�WKH�1HZ�=HDODQG�/DZ�&RPPLVVLRQ�
VXEVWDQWLDOO\� WKURXJK� WKH� HIIRUWV� RI� SHUVRQV� VHUYLQJ� RQ� WKH�0ăWăKDXDULNL�

3 The Councils established under the Maori Councils Act 1900 were under-resourced and 
the Runanga Iwi Act 1990 was repealed a year after it was enacted. There were a number 
RI�SULYDWH�VWDWXWHV�FUHDWLQJ�WUXVWV�IRU�VSHFLÀHG�WULEHV�

4 The claims referred to are claims under the Treaty of Waitangi Act 1975, commonly called 
“Treaty claims”.
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Advisory Panel, Justices Baragwanath and Heath, lawyers Denese Henare 
and Professor Richard Sutton and social anthropologist, Dame Joan Metge. 
+HOHQ�$LNPDQ�4&�DQG�,�ZHUH�LQYROYHG�LQ�WKH�ÀQDO�UHSRUW�RQ�ZDND�XPDQJD�

II. WAKA UMANGA

A. Waka umanga are purpose-built

7KH� &RPPLVVLRQ·V� RSHQLQJ� FRQVLGHUDWLRQ�ZDV� WKDW� OHJDOO\�PDQGDWHG�
corporate entities representing tribes provide certainty for the tribes and for 
those wishing to deal with them, and protect the tribal leaders involved from 
SHUVRQDO�OLDELOLW\��7KH�&RPPLVVLRQ·V�IXUWKHU�YLHZ�ZDV�WKDW�WKH�H[LVWLQJ�OHJDO�
VWUXFWXUHV�RI�FRPSDQLHV��WUXVWV�DQG�LQFRUSRUDWHG�VRFLHWLHV�ZHUH�LQDGHTXDWH��
(DFK�ZDV�GHVLJQHG�IRU�VSHFLÀF�SUREOHPV��QRQH�RI�ZKLFK�KDG�DQ\WKLQJ�WR�GR�
with tribes. And so the Commission developed the concept of waka umanga 
as purpose-built statutory entities with corporate personality and perpetual 
succession, not unlike municipal corporations.

B. Waka umanga would not replace the tribe

But what would this do to the customary dynamic? Would it mean a takeover by 
commercial and legal technocrats? It was plainly important that the customary 
dynamic should not be affected, and to that end, it had to be made clear that 
the tribe itself would not be “corporatised”. Accordingly, waka umanga were 
structured as bodies to represent�WKH�WULEHV��QRW�WR�UHSODFH�WKHP��DQG�VXEMHFW�WR�
WKHLU�FKDUWHUV�WR�VHUYH�DV�VHUYDQWV�RI�WKH�WULEHV�DQG�QRW�DV�WKH�WULEHV·�FRQWUROOHU��
7KHLU�FKDUWHUV�PXVW�UHÁHFW�D�tribal vision, not just a business ethic. They must 
answer to tribal hui and follow policy directions set by the people themselves.

C. Cultural match

Their structures must also be culturally compliant. Harvard University studies 
contend that Native American tribal authorities do best when there is a good 
PDWFK�EHWZHHQ�WKH�RUJDQLVDWLRQ·V�VWUXFWXUH�DQG�WKH�WULEDO�FXOWXUH�5 For example, 
VFDOHV�RI�HFRQRP\�XVXDOO\�FRPSHO�VHYHUDO�FODQV�RU�KDSŗ�WR�FRPELQH�XQGHU�RQH�
corporate structure. In that event it is important that the combinations match 
the descent group compacts of tradition. Similarly, federal structures may be 

5 See for example Stephen Cornell Five Myths, Three Partial Truths, A Robust Finding 
and Two Tasks (Project Report Series, Harvard Project on American Indian Economic 
'HYHORSPHQW�� -RKQ�)�.HQQHG\�6FKRRO�RI�*RYHUQPHQW��+DUYDUG�8QLYHUVLW\���������6HH�
DOVR�6WHSKHQ�&RUQHOO��0LULDP�-RUJHQVHQ�DQG�-RVHSK�3�.DOW�The First Nations Governance 
Act: Implications of Research Findings from the United States and Canada (Native Nations 
Institute, Udall Centre for Studies in Public Policy, The University of Arizona, Tuscon, 
2002).
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QHHGHG�WR�DGHTXDWHO\�UHVSHFW�WKH�DXWRQRP\�RI�WKH�SULPDU\�XQLW�RI�WUDGLWLRQDO�
VRFLHW\��WKH�PDQ\�ORFDO�KDSŗ��DQG�GLVWULEXWLRQ�SROLFLHV�PD\�EH�QHHGHG�WR�UHVLVW�
the un-traditional tendency to centralism. Accordingly, the Commission took 
WKH�YLHZ�WKDW�ZDND�XPDQJD�VKRXOG�QRW�RQO\�ÀW�ZLWK�WUDGLWLRQ��EXW�WKH\�PXVW�
be effective in supporting it.

D. Independence from government in formation

$OWKRXJK�LW�LV�SUREDEO\�QRW�UHOHYDQW�WR�WKH�3DFLÀF�JHQHUDOO\��,�VKRXOG�DGG�WKDW�
D�PDMRU�IDFWRU�LQ�WKH�&RPPLVVLRQ·V�WKLQNLQJ�ZDV�WKDW�0ăRUL�WULEDO�VWUXFWXUHV�
were in fact being shaped by government policies for the settlement of 
claims. That was plainly contrary to sound principle. The Law Commission 
said so long ago.6 In June 2007 the Waitangi Tribunal found the same.7 But, 
unfortunately, what is not so well known is that the draft Waka Umanga Bill, 
with which many 0ăRUL�KDG�EHHQ�LQYROYHG��SURSRVHG�D�VROXWLRQ�

E. Women, corruption and good governance

In other respects waka umanga could and should promote change. For 
example, something needs to be done, and can now be done, to promote gender 
HTXLW\��WR�XSKROG�GHPRFUDF\�DQG�WR�VWDPS�RXW�FRUUXSWLRQ��EXOO\LQJ�DQG�WKH�
manufacture of convenient cultural inventions. I would argue that custom is 
dynamic and able to change, that it has changed enormously in fact, and that 
most changes have in fact strengthened the customary system. I would argue 
that change is valid so long as the primary values, of whanaungatanga and 
the like, are adhered to, and so long as the changes are eventually accepted 
by the affected communities. I would further contend, notwithstanding some 
controversy, that the changes wrought by modern history have been, for the 
PRVW�SDUW��EHQHÀFLDO��KHOSLQJ�WR�SUHVHUYH�FXVWRP�ODZ�UDWKHU�WKDQ�ZHDNHQ�LW�

The topic is important because waka umanga would be statutory bodies and as 
VXFK�WKHLU�FKDUWHUV�DQG�RSHUDWLRQV�PXVW�ÀW�ZLWK�KXPDQ�ULJKWV��JHQGHU�HTXLW\��
good governance standards and fair, transparent and democratic processes. 
And so standards were set for the tribes and the tribes were encouraged to 
adopt those standards themselves.

6 New Zealand Law Commission Waka Umanga: $�3URSRVHG�/DZ�IRU�0ăRUL�*RYHUQDQFH�
Entities (NZLC Report 92 June 2006), para 4.92-4.104. Available online <www.lawcom.
govt.nz/project/maori-legal-entities>.

�� 7ăPDNL�0DNDXUDX�6HWWOHPHQW�3URFHVV�5HSRUW��:DL�����-XQH������
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F. Fairness in formation

I should mention that corruption was also a significant issue for the 
&RPPLVVLRQ� EHFDXVH� RI� WKH� HYLGHQFH� RI� LQDGHTXDWH� QRWLFHV�� VWDFNHG� KXL��
railroading and voting manipulation in past tribal entity formation. For the 
lack of some law on entity formation there was nothing the courts could do, 
but the Waka Umanga Bill proposed a law to remedy this state of affairs. 
The promoters of tribal corporations would have been obliged to devise and 
comply with democratic formation plans with transparent and just processes, 
DOO�RI�ZKLFK�PLJKW�EH�YHWWHG�E\�WKH�0ăRUL�/DQG�&RXUW�

However, that should not be seen as part of the measures to change custom. It 
is rather to change some current, aberrant practices, and to restore the ideals 
of personal integrity that custom expects of its leaders.

G. Choices

:KLOH�,�KDYH�PHQWLRQHG�WKDW�PLQLPXP�VWDQGDUGV�DUH�UHTXLUHG�IRU�KRQHVW\�LQ�
formation and operational processes, prescription in the Waka Umanga Bill 
was otherwise kept to a minimum. The thrust had been to leave the tribes 
ZLWK�DGHTXDWH�VFRSH�WR�IDVKLRQ�WKHLU�HQWLWLHV�LQ�ZD\V�WKDW�EHVW�VXLW�WKHP��7KH�
Commission had sought mainly to provide the coat hanger on which the 
tribes can hang a coat of their own fashioning. This was meant to give effect 
to the principle of autonomy in article 5 of the draft declaration of indigenous 
SHRSOHV·�ULJKWV�8

Indeed, whether or not a waka umanga was formed at all was up to the tribe. 
The intention was not to tell people what to do but to add another tool to those 
DOUHDG\�DYDLODEOH�IRU�WKRVH�ZKR�ÀQG�LW�XVHIXO�

H. Dispute resolution

Another large concern was the many bitter and protracted disputes over the 
right to represent the tribe and manage its business. It was of major concern 
for the Law Commission that for lack of any legal avenue to manage the 
problem, strong arm tactics were becoming the order of the day. Put simply, 
WKH�ODZ�ZDV�IDLOLQJ�0ăRUL�SHRSOH�

8 The Declaration was adopted by the United Nations General Assembly on 13 September 
2007. Article 5 reads: “5. Indigenous peoples have the right to maintain and strengthen their 
distinct political, legal, economic, social and cultural institutions, while retaining their right 
to participate fully, if they so choose, in the political, economic, social and cultural life of 
WKH�6WDWHµ��$YDLODEOH�RQOLQH��ZZZ�XQ�RUJ�HVD�VRFGHY�XQSÀL�HQ�GHFODUDWLRQ�KWPO!��DFFHVVHG�
16 November 2011.
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7KH�&RPPLVVLRQ·V�SUHIHUUHG�VROXWLRQ�KDV�EHHQ�WR�SURPRWH�LQWHUQDO�GLVSXWH�
resolution. Access to courts should be a matter of last recourse, and with the 
courts determining fair process, rather than policy issues, or determining a 
just process by which tribal members can resolve policy issues themselves.

In the past, it was inevitable that the courts should take over from the customary 
way, for once state governance became effective in the districts, there was 
nothing to make the customary system binding. Today, however, Western 
governments have recognised that for many matters, perhaps most matters, 
PHGLDWLRQ�DQG�DUELWUDWLRQ�LV�WKH�EHWWHU�ZD\�WR�JR��)RU�0ăRUL��WKHVH�SURFHVVHV�
must serve to restore the custom law focus on building harmony and balance 
in community relationships.

Accordingly, mediatory mechanisms were proposed to manage formation 
and operational disputes, to constrain unnecessary court actions and to make 
PHGLDWHG� VROXWLRQV� ELQGLQJ�� ,Q� WLPH� WKH� VNLOOV� DFTXLUHG�ZRXOG� QR� GRXEW�
be useful in other areas of disputes or complaints about conduct, as well. 
In addition, to put some reins on those who would run too readily to the 
courts, with complaints about tribal activities that are sometimes unfounded, 
provisions were proposed for complaints to be referred to independent 
FRPSODLQWV�RIÀFHUV� LQ� WKH�ÀUVW� LQVWDQFH�� WR� LQTXLUH� DQG� LI� QHHG�EH� WR� VHHN�
some resolution.

I. Urban groups

In addition, the Commission had to deal with the reality of urbanisation. It 
concluded that waka umanga should also be available for tribal and multi-
tribal urban groups as well. These have played critical roles in maintaining 
0ăRUL�FXOWXUH�DPRQJ�WKH�XUEDQ�GZHOOHUV�DQG�JHQHUDOO\�LQ�UHDFKLQJ�RXW�WR�XUEDQ�
0ăRUL��:DND�XPDQJD�ZHUH�UHDOO\�GHVLJQHG�IRU�JURXSV�ZLWK�VXEVWDQWLDO�DVVHWV��
EXW�VRPH�XUEDQ�JURXSV�QRZ�ÀW�WKH�ELOO��RIWHQ�EHFDXVH�RI�WKHLU�PDQ\�\HDUV�LQ�
running government service contracts.

III. CONCLUSION

As I have said, it would have been optional to create a waka umanga. But there 
were incentives to do so at the time, and would be now if the idea were to be 
revived. I would argue that waka umanga would provide a better assurance 
for affected parties that the entity is properly mandated and is lawfully able to 
UHSUHVHQW�WKH�UHOHYDQW�WULEDO�JURXS��WKDW�WKH\�ZRXOG�JLYH�JUHDWHU�FRQÀGHQFH�IRU�
members and outsiders that matters will be handled honestly and according to 
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UHDVRQDEOH�VWDQGDUGV�RI�JRRG�JRYHUQDQFH��DQG�WKDW�WKHUH�ZRXOG�EH�VRPH�JUHDWHU�
assurance to the tribe that complaints and disputes will be better managed and 
managed within the tribal framework.

But most especially I would argue that there is some greater assurance that 
tribal entities would be formed with more independence from government, 
that they would be formed in greater accordance with custom, and that they 
would be better structured to uphold and strengthen the important values of 
custom law.

(',725·6�32676&5,37. As I noted in the introduction to this volume, this 
overview of the proposed Waka Umanga legislation was highly topical when it 
ZDV�GHOLYHUHG�DW�WKH�7ŗKRQRKRQR�V\PSRVLXP��DQG�OHJLVODWLRQ�HPERG\LQJ�WKHVH�
LGHDV�ZDV�DOUHDG\�LQ�SUHSDUDWLRQ��7KH�:DND�8PDQJD��0ăRUL�&RUSRUDWLRQV��
%LOO�ZDV� VXEVHTXHQWO\� LQWURGXFHG� WR� WKH�+RXVH� RI�5HSUHVHQWDWLYHV� RQ� ���
December 2007, when the House was sitting under urgency, and received its 
)LUVW�5HDGLQJ�DQG�FRPPLWWDO�WR�WKH�0ăRUL�$IIDLUV�6HOHFW�&RPPLWWHH�ZKHQ�WKH�
session resumed on 13 December. It was vigorously opposed by National Party 
speakers on a number of grounds, principally that there was no evidence that 
0ăRUL�ZDQWHG�LW��LW�ZDV�XQQHFHVVDU\��DQG�LW�UHSUHVHQWHG�D�UHWXUQ�WR�D�SDWURQLVLQJ�
colonial attitude on the part of government. It was a government-sponsored 
bill and supported by both Labour and New Zealand First speakers on its 
LQWURGXFWLRQ��ZKLOH�VSHDNHUV�IURP�WKH�*UHHQ�DQG�0ăRUL�SDUWLHV�ZHUH�DPELYDOHQW�
but willing to let it proceed to the Committee stages. It emerged from the 
Committee on 8 September 2008, with key aspects removed, for example 
WKH�FRQFHSWV�RI�ZDND�Sŗ��HQWLWLHV�HVWDEOLVKHG�E\�WULEDO�JURXSV�ZKLFK�XQGHU�
certain conditions could seek recognition as legitimate representatives of those 
JURXSV��DQG�ZDND�WXPDKD��HQWLWLHV�HVWDEOLVKHG�E\�0ăRUL�DVVRFLDWLRQV��DQG�WKH�
SURYLVLRQV�UHODWLQJ�WR�WKHP��DQG�HVWDEOLVKLQJ�D�QHZ�EXW�XQGHÀQHG�FDWHJRU\�RI�
´0ăRUL�FROOHFWLYHVµ�WR�UHSODFH�WKHP��ZLWKRXW�JLYLQJ�VXFK�HQWLWLHV�WKH�FDSDFLW\�
to become “legitimate representatives” of an iwi. The NZ Parliamentary 
Library Bills Digest noted that in the amended legislation the waka umanga 
would “have little status distinct from incorporated societies … except that 
WKH\�PXVW�KDYH�D�0ăRUL�PHPEHUVKLS�«µ�9 The bill did not proceed to second 
UHDGLQJ�EHIRUH�3DUOLDPHQW�DGMRXUQHG�LQ�������DQG�ZDV�ÀQDOO\�GURSSHG�IURP�
the order paper without debate under the new National Party-led government 
in December 2009.

-XVWLFH�'XULH·V�SUHVHQWDWLRQ�DQG�WKH�VXEVHTXHQW�IDWH��IRU� WKH�WLPH�EHLQJ�DW�
least) of the proposals he articulated provide an excellent example of the 
challenges faced by innovative approaches based on one set of customary 
concepts when these may disrupt alternative accommodations of custom and 

9 NZ Parliamentary Library Bills Digest 1700 at 2.
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modernity which have attracted their own vested interests. One National Party 
member described the proposals as based on “dream-time imagery in the 
minds of cultural fellow travellers and social engineers”,10 a comment clearly 
directed at the author of the paper, his associates at the Law Commission and 
colleagues, many of whom were, as Justice Durie notes in this chapter, closely 
FRQQHFWHG�ZLWK�WKH�FR�KRVWV�RI�WKH�7ŗKRQRKRQR�V\PSRVLXP��7H�0ăWăKDXDULNL�
,QVWLWXWH��$�PRUH�PHDVXUHG�FULWLTXH�FDPH�IURP�7H�8UXURD�)ODYHOO�RI�WKH�0ăRUL�
3DUW\�DW�WKH�FRQFOXVLRQ�RI�WKH�6HOHFW�&RPPLWWHH·V�GHOLEHUDWLRQV�11

7KH�0ăRUL�3DUW\�ZDV�YHU\�LQWHUHVWHG�WR�KHDU�WKH�YLHZV�RI�WKH�VXEPLWWHUV��DQG�
YRWHG�IRU�WKH�ELOO�DW�LWV�ÀUVW�UHDGLQJ�WR�HQVXUH�WKDW�WKH�YLHZV�RI�KDSŗ�DQG�LZL�
FRXOG�EH�KHDUG�E\�WKH�0ăRUL�$IIDLUV�&RPPLWWHH�RI�3DUOLDPHQW��:H�QRWHG�WKDW�
our concerns about rangatiratanga and due recognition were also very much 
WRS�RI�PLQG�IRU�KDSŗ�DQG�LZL�

*LYHQ�WKH�VXEVWDQFH�RI�FRQFHUQV�DQG�RSSRVLWLRQ�YRLFHG�E\�KDSŗ�DQG�LZL�RQ�WKH�
:DND�8PDQJD��0ăRUL�&RUSRUDWLRQV��%LOO��WKH�0ăRUL�3DUW\�FDQQRW�VXSSRUW�LW�

0RUH�ZRUN�LV�QHHGHG�WR�VROYH�WKH�LQDGHTXDFLHV�RI�FXUUHQW�OHJDO�VWUXFWXUHV��)RU�
any such programme to be fruitful, it will need to proceed from a kaupapa 
0ăRUL�EDVLV��DQG�DOVR�DGGUHVV�ZLGHU�FRQFHUQV�ZLWK�7UHDW\�VHWWOHPHQWV�SROLF\�

A contrary view, however, was later expressed by Dr Robert Joseph, a 
SDUWLFLSDQW� LQ� WKH�6\PSRVLXP��0ăWăKDXDULNL� UHVHDUFKHU� DQG�FRQWULEXWRU� WR�
WKLV�YROXPH��ZKLFK�XQGHUOLQHV�WKH�LPSRUWDQFH�RI�-XVWLFH�'XULH·V�FRQWULEXWLRQ�
to this publication:12

:KHWKHU�WKH�QHZ�GHYHORSPHQWV�LQ�0ăRUL�JRYHUQDQFH�VXFK�DV�WKH�UHFHQW�:DND�
Umanga Bill would have ushered in a new era or a new error for contemporary 
0ăRUL�JRYHUQDQFH�GHSHQGHG�RQ�WKH�YRLFH�RI�WKH�SHRSOH�DQG�SROLWLFLDQV��%XW�
the current failure of the Waka Umanga Bill to be seriously considered 
in Parliament and among many of the tribes is a grave cause for concern. 
&RQWHPSRUDU\�0ăRUL�JRYHUQDQFH�KDV�HQWHUHG�LQWR�D�QHZ�HUURU�²�PDLQWDLQLQJ�
WKH�KHJHPRQLF�VWDWXV�TXR��GHQLDO��D�KLJK�SURSHQVLW\�IRU�OLWLJDWLRQ��DQG�HYHQ�
paternalism – but the key difference this time is that it has occurred with the 
SHRSOH·V�FRQVHQW�

10 Christopher Finlayson, 644 NZPD at 13878.
11� :DND�8PDQJD� �0ăRUL�&RUSRUDWLRQV��%LOO�� �����1R�������� DV� UHSRUWHG� IURP� WKH�0ăRUL�

Affairs Committee, Commentary, at 21.
12� ´&RQWHPSRUDU\�0ăRUL�*RYHUQDQFH��1HZ�(UURUµ��LQ�1=�/DZ�6RFLHW\�Running and Governing 

0ăRUL�(QWLWLHV, Part II (NZLS, Wellington, 2010).
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+H�ZKHQXD��KH�ZăKLQH��H�QJDUR�DL�WH�WDQJDWD�² 
Men will die for land and women.1

I. INTRODUCTION

Most cultures and societies consider certain areas of land to be sacred spaces 
ZKHWKHU�LW�EH�FHPHWHULHV��EDWWOHV�VLWHV��RU�SODFHV�RI�VSLULWXDO�VLJQLÀFDQFH�VXFK�
as the Wailing Wall and Dome of the Rock in the Holy Land, Stonehenge 
LQ�%ULWDLQ��0DUDHăWHD�LQ�WKH�3DFLÀF��RU�,QWLKXDWDQD�DW�0DFFKX�3LFFKX�LQ�WKH�
$QGHV��%XW�XQOLNH�WKHVH�VLWHV��0ăRUL�ZăKL�WDSX��VDFUHG�SODFHV��DUH�UDUHO\�D�
visible structure but rather a site or area within the landscape with values so 
VLJQLÀFDQW�WKDW�UHVWULFWLRQV�DUH�ZDUUDQWHG�

7R�0ăRUL��WKH�WULEDO�ZKHQXD��ODQGVFDSH��DQG�VSHFLÀF�ZăKL�WDSX�DUH�FRQVLGHUHG�
VDFURVDQFW�DQG�DV�WKH�DSKRULVP�DERYH�HPSKDVLVHV��0ăRUL�KLVWRULFDOO\�ZHUH�
willing to die for these sacred spaces (and for women of course!). Indeed, the 
ODWH�6LU�+XJK�.DZKDUX�RSLQHG�2

0ăRUL�ODQG�WHQXUH�ZDV�UHTXLULQJ�D�PDQ�WR�ÀJKW�WR�SUHVHUYH�KLV�FRPPXQLW\·V�
estate. … The whole land of the tribe belonged to all of the tribe and 
acknowledged themselves bound to join together the other sections in defending 
all or part of the tribal estate from encroachment of strangers.

0DQ\�EDWWOHV�KDYH�EHHQ�IRXJKW�RYHU�ZăKL�WDSX��2QH�RI�WKH�ÀUVW�UHFRUGHG�EDWWOHV�
was in 1772 when French sailors committed the hara (crime) of desecrating a 
WHPSRUDU\�ZăKL�WDSX�DW�0DQDZDRUD�%D\�LQ�WKH�%D\�RI�,VODQGV��6RPH�PHPEHUV�
of the local tribe had drowned, and tapu status had been temporarily applied 
WR�WKH�%D\��&DSWDLQ�0DULRQ�GX�)UHVQH�DQG�KLV�SDUW\�KDG�EHHQ�ÀVKLQJ�LQ�WKLV�
DUHD�GHVSLWH�ZDUQLQJV�E\�0ăRUL�DERXW�WKH�WDSX��/RFDO�0ăRUL�VXEVHTXHQWO\�

1 Mitchell Takitimu �$+�5HHG�3XEOLVKHUV��:HOOLQJWRQ�� ������ DW� �����0ăRUL�ZKDNDWDXNL�
(proverbs, aphorisms) can also be located in H Mead and N Grove Nga Pepeha a nga 
Tupuna (Victoria University Press, Wellington, 2001) at 134.

�� +�.DZKDUX�0ăRUL�/DQG�7HQXUH��6WXGLHV�RI�D�&KDQJLQJ�,QVWLWXWLRQ�(Oxford University Press, 
Oxford, 1977) at 42.



2010 Legal Challenges at the Interface of Mäori Custom 161

H[HFXWHG�GX�)UHVQH�DQG����FUHZ�PHPEHUV�IRU�WKH�GHVHFUDWLRQ�RI�WKH�ZăKL�WDSX�3 
7KH�KHDUW�RI�WKLV�LQVWDQFH�DQG�RWKHU�ZăKL�WDSX�EDWWOHV�KDV�EHHQ�WKH�DFWXDO�RU�
proposed transgressions of their sacredness.

Hence, in earlier years blood was shed and men did die. Today, battles tend to 
occur in the Environment and High Courts but are just as passionate. Recent 
GHFDGHV�KDYH�VHHQ�FRQÁLFWV�ZKHUH�ZăKL�WDSX�ZHUH�WKUHDWHQHG�E\�QHZ�KLJKZD\V��
railroads, airports, prisons, residential and commercial developments, wind 
farms, power stations and waste dumps.

This chapter will discuss some of the numerous battles fought over the 
preservation or development of these sacred places in Aotearoa-New 
=HDODQG��7KH�FKDSWHU�ÀUVW�DQDO\VHV�WKH�LPSRUWDQFH�RI�D�0ăRUL�ZRUOG�YLHZ��
JHQHUDO�0ăRUL�YDOXHV��DQG�WLNDQJD�0ăRUL��FXVWRPDU\�ODZ��RYHU�WKH�ODQG�WR�
HVWDEOLVK�D�IRXQGDWLRQ�IRU�XQGHUVWDQGLQJ�0ăRUL�ODZ�DQG�ZăKL�WDSX�LQ�FRQWH[W��
&RQWHPSRUDU\�GLVSXWHV�LQYROYLQJ�ZăKL�WDSX�ZLOO�WKHQ�EH�H[SORUHG�LQ�VRPH�
detail. The chapter concludes with two pragmatic and relatively simple 
VXJJHVWLRQV�ZKHQ�QHJRWLDWLQJ�GHYHORSPHQW�RYHU�ZăKL�WDSX��LQYROYHPHQW�RI�
FRPSHWHQW�0ăRUL�ZLWKLQ�WKH�GHFLVLRQ�PDNLQJ�SURFHVVHV��DQG�UHIHUULQJ�WR�ZHOO�
audited sources such as the 7H�0ăWăSXQHQJD�SURMHFW�RI�WKH�7H�0ăWăKDXDULNL�
Research Institute at the University of Waikato.

,,�� 0Ă25,�:25/'�9,(:

The negotiating processes that occur at the interface of two different legal 
V\VWHPV�²�LQ�WKH�SUHVHQW�FDVH�JHQHUDO�WLNDQJD�0ăRUL�FXVWRPDU\�ODZ�DQG�%ULWLVK�
FRPPRQ�ODZ��DQG�VSHFLÀF�ZăKL�WDSX�GLVSXWHV�ZLWKLQ�6WDWH�UHJXODWRU\�V\VWHPV�
within New Zealand – are extremely complex. The protracted and multifaceted 
disputes that erupt at this interface highlight the importance of acknowledging 
diversity and appropriately recognising the “other” within the legal system. 
,QGHHG��WKH�KLVWRULF�DQG�FRQWHPSRUDU\�GLVSXWHV�DURXQG�ZăKL�WDSX�LOOXVWUDWH�
the importance of “other” world-views, cultures, and “different” but effective 
ODZV�DQG�LQVWLWXWLRQV��7KH�FKDSWHU�ZLOO�QRZ�H[SORUH�WKH�UHOHYDQFH�RI�D�0ăRUL�
ZRUOG�YLHZ��0ăRUL�YDOXHV�DQG�0ăRUL�ODZ�

3 See J Dunmore The French and the Maori (Heritage Press, Waikanae, 1992). See also A 
Salmond 7ZR�:RUOGV��)LUVW�0HHWLQJV�%HWZHHQ�0DRUL�DQG�(XURSHDQV������²���� (Viking, 
Auckland, 1993) at 386.
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Articulating a world-view as the world-view of a culture is problematic given 
that all cultures manifest diversity. Still, a world-view generally orientates 
the human being and their community to the world so that it is rendered 
XQGHUVWDQGDEOH�DQG� WKHLU�H[SHULHQFH�RI� LW� LV�H[SODLQDEOH��0ăRUL�0DUVGHQ·V�
HFRQRPLFDO�GHÀQLWLRQ�RI�D�FXOWXUH·V�ZRUOG�YLHZ�LV�LQVWUXFWLYH�4

Cultures pattern perceptions of reality into conceptualisations of what they 
SHUFHLYH�UHDOLW\�WR�EH��RI�ZKDW�LV�WR�EH�UHJDUGHG�DV�DFWXDO��SUREDEOH��SRVVLEOH�
or impossible. These conceptualisations form what is termed the “world view” 
of a culture. The world view is the central systematisation of conceptions of 
reality to which members of its culture assent and from which stems their 
value system. The world view lies at the very heart of the culture, touching, 
LQWHUDFWLQJ�ZLWK�DQG�VWURQJO\�LQÁXHQFLQJ�HYHU\�DVSHFW�RI�WKH�FXOWXUH�

Within any group in society there are likely to be a range of views, and these 
may naturally change over time, space or with leadership and personnel 
FKDQJHV��'HVSLWH� WKLV� GLIÀFXOW\��ZRUOG�YLHZV� DUH� DQ� LPSRUWDQW� IDFWRU� LQ� D�
diagnostic, as well as predictive, sense. Looking forward, knowing the ground 
rules allows one to establish those things that are amenable to change, and those 
WKLQJV�WKDW�DUH�´QRW�QHJRWLDEOHµ��,Q�WHUPV�RI�GLDJQRVLV�RI�WKH�FXUUHQW�0ăRUL�
situation, a world-view helps to explain observed outcomes and behaviour.

7KH�UHFRQFLOLDWLRQ�RI�0ăRUL�ZRUOG�YLHZV�ZLWK�WKH�GHPDQGV�RI�D�PDLQVWUHDP�
FDSLWDOLVW�OHJDO�V\VWHP�LV�HVVHQWLDOO\�D�ÀUVW�VWHS�RI�SRO\SK\OHWLF�MXULVSUXGHQFH��,W�
VKRXOG�QRW�EH�DVVXPHG��KRZHYHU��WKDW�WKHUH�LV�D�IXQGDPHQWDO�FRQÁLFW�EHWZHHQ�
PDLQVWUHDP�1HZ�=HDODQG�ODZ�DQG�0ăRUL�ZRUOG�YLHZV�DQG�FXVWRPDU\�ODZ��
5DWKHU��RQH�VKRXOG�FRQVLGHU�WKH�H[WHQW�WR�ZKLFK�WKH�H[LVWLQJ�0ăRUL�FXVWRPDU\�
laws and institutions are able to translate behaviour consistent with the 
XQLTXHO\�0ăRUL�ZRUOG�YLHZ� LQWR� DFWLRQV�ZKLFK� DOVR� SURGXFH� VXFFHVVIXO�
RXWFRPHV�LQ�WKH�PRGHUQ�OHJDO�V\VWHP��&OHDUO\��WKH�VXFFHVV�RI�ORZ�0ăRUL�FULPHV�
rates within the legal system prior to and following the Treaty of Waitangi in 
1840 and right up to post-Second World War suggests that, for the most part, 
this translation can work well. It is also important to ensure that where failure 
RFFXUV��WKH�TXDOLW\�RI�WKH�FXVWRPDU\�ODZV�DQG�LQVWLWXWLRQV�DQG�WKH�OHJDO�V\VWHP�
LWVHOI�DUH�H[DPLQHG�EHIRUH�XQGHUO\LQJ�YDOXHV�DUH�EODPHG��,Q�WKH�FDVH�RI�0ăRUL��
current mainstream laws and institutions are often imposed from the outside.

4 CT Royal 7KH�:RYHQ�8QLYHUVH��6HOHFWHG�:ULWLQJV�RI�5HY��0ăRUL�0DUVGHQ�(Estate of Rev. 
0ăRUL�0DUVGHQ��������DW�����6HH�DOVR�&�5R\DO�The Purpose of Education: Perspectives 
$ULVLQJ�IURP�0ăWDXUDQJD�0ăRUL��$�'LVFXVVLRQ�3DSHU�(Report prepared for the Ministry 
of Education, Version 4, January 2007) at 38.
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A. 0ăRUL�9DOXHV

7KH�0DUVGHQ�GHÀQLWLRQ�DERYH�GUDZV�WKH�OLQN�EHWZHHQ�ZRUOG�YLHZ�DQG�YDOXHV��
If you see the world in a certain way, this will determine what you value in 
WKH�ZRUOG��DQG�ZKDW�\RX�GRQ·W��DQG�KRZ \RX�YDOXH�LW�WKURXJK�RQH·V�EHKDYLRXU�
which gives rise to the well known triumvirate – world-view, values and 
behaviour. This view holds that world-view acts as a “base” upon which 
values are developed and acted upon within the behaviour of a culture. By 
understanding the world-view of a culture, we can come to an understanding 
of its values and thereby its behaviour.

World-views, culture and social institutions provide a template through which 
people perceive the opportunities and threats facing them, and which translate 
reactions to such opportunities and threats into action. There is little doubt that 
some cultural and institutional settings are more conducive to a constructive 
assessment of the available options and to purposeful action.

3HUKDSV� WKH� RQH� DVSHFW� RI� D� GLVWLQFWLYH�0ăRUL�ZRUOG�YLHZ� WKDW� LV�PRVW�
REYLRXV�LV�WKH�YDOXH�RI�ZKăQDXQJDWDQJD��NLQVKLS��PDQLIHVWHG�LQ�WKH�DSSDUHQW�
SUHIHUHQFH�IRU�FROOHFWLYLVP��7KH�ODQJXDJH�RI�0ăRUL�LV�XQHTXLYRFDOO\�IUDPHG�
LQ�FROOHFWLYH�WHUPV�VXFK�DV�ZKăQDX��IDPLO\���KDSŗ��VXE�WULEH��DQG�LZL��WULEH���
7KHVH�VWUXFWXUHV�DUH�VHHQ�DV�WKH�IRXQGDWLRQV�XSRQ�ZKLFK�QRWLRQV�RI�0ăRUL�
customary laws and institutions are built. Individuals are rarely spoken of. 
*LYHQ�WKLV�LGHDO��WKHUH�DUH�REYLRXV�TXHVWLRQV�DURXQG�WKH�HIIHFWV�RI�D�FROOHFWLYLVW�
view in a seemingly individualistic world. The impact of the rise in urban 
0ăRUL�DV�ZHOO�DV�PDQ\�0ăRUL�RYHUVHDV�DQG��JHQHUDOO\�VSHDNLQJ��WKHLU�VHHPLQJ�
ODFN�RI�DIÀOLDWLRQ�ZLWK�WUDGLWLRQDO�WULEDO�VWUXFWXUHV�IXUWKHU�FRPSOLFDWHV�WKLQJV�
but clearly needs to be taken into account. Table 1 below illustrates potential 
VRXUFHV�RI�FRQÁLFW�DQG�PLVXQGHUVWDQGLQJ��DULVLQJ�IURP�GLIIHUHQW�ZRUOG�YLHZV�
in relation to land.
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7DEOH����0ăRUL�DQG�&RORQLDO�$WWLWXGHV�WR�/DQG5

Category 0ăRUL Colonial

Ownership Collective (tribal) Individual title

Proof of ownership Occupation, use Deed of sale

6LJQLÀFDQFH Economic, spiritual Economic, status

Transfer %\�FRQTXHVW��DEDQGRQPHQW�RU�
succession

By sale or lease or Crown 
directive

Occupants Part-owners, trustees Owners or tenants

Classes of land Ancestral (take tupuna)Gifted (take 
WXNX�&RQTXHUHG��WDNH�UDXSDWX�

Freehold, leasehold, waste 
land/arable land

Utilisation Agriculture, hunting, resource 
management

Agriculture, horticulture, 
mining settlements

Value Tribal identity and security for 
next generations

Market potential, employment

:KLOH�WKH�FRQFHSWV�LQ�WKH�WDEOH�DUH�REYLRXVO\�VLPSOLÀHG��WKH\�GR�KLJKOLJKW�
VRPH�RI�WKH�PRUH�REYLRXV�ZRUOG�YLHZ�GLIIHUHQFHV��,Q�WHUPV�RI�0ăRUL�DWWLWXGHV��
VRPH�UHVHDUFKHUV�KDYH�UHSRUWHG�WKDW�D�0ăRUL�ZRUOG�YLHZ��EDVHG�PDLQO\�RQ�
WUDGLWLRQDO�YDOXHV��LV�VHHQ�DV�KLJKO\�UHOHYDQW�LQ�PRGHUQ�GD\�0ăRUL�DQG�1HZ�
Zealand society and is fundamental for forming principles and a guiding 
philosophy for an Aotearoa-New Zealand polyphyletic jurisprudence. An 
HIIHFWLYH�1HZ�=HDODQG�OHJDO�V\VWHP�UHTXLUHV�DQ�XQGHUVWDQGLQJ�DQG�DOLJQPHQW�
ZLWK�WKH�YDOXHV��LQVWLWXWLRQV�DQG�FXOWXUDO�QRUPV�SUHYDOHQW�ZLWKLQ�0ăRUL�VRFLHW\�
WRR��0ăRUL�FXOWXUH�LQIRUPV�DQG�OHJLWLPLVHV�FRQFHSWLRQV�RI�VHOI��RI�VRFLDO�DQG�
political organisation, of how the world works and of how the individual and 
group appropriately work in the world.

2Q�WKH�RWKHU�KDQG��DQ�HPSKDVLV�JLYHQ�WR�0ăRUL�FXVWRPDU\�ODZV�DQG�LQVWLWXWLRQV�
will vary in different settings because cultures value process, form and 
RXWFRPHV�GLIIHUHQWO\��7KHUH�DUH�VLJQLÀFDQW�WHQVLRQV�DW�SOD\�IRU�0ăRUL�EHWZHHQ�
LQGLYLGXDO�ULJKWV�DQG�ZKăQDX��IDPLO\���KDSŗ��WULEH��DQG�FRPPXQDO�REOLJDWLRQV��
between the “objective” application of the rule of law, as against greater weight 
EHLQJ�JLYHQ�WR� WUDGLWLRQDO�FXVWRPDU\�ODZV�DQG�WLNDQJD�0ăRUL� LQ�GHFLVLRQV��
EHWZHHQ�DQ�LPSDUWLDO�MXGJH�DQG�NDXPăWXD�PDNLQJ�GHFLVLRQV��1HYHUWKHOHVV��LW�
LV�LPSRUWDQW�WKDW�0ăRUL�FXVWRPDU\�ODZV�DQG�YDOXHV�DUH�QRW�XQGHUPLQHG��EXW�
recognised and accommodated in a way that contributes to law and order.

5 M Durie 7H�0DQD�7H�.DZDQDWDQJD��7KH�3ROLWLFV�RI�0ăRUL�6HOI�'HWHUPLQDWLRQ�(Oxford 
University Press, Auckland, 1998).
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B. 9DOXHV�EDVHG�/DZ�²�7LNDQJD�0ăRUL

:KLOH�0ăRUL�GLVSOD\HG�D�YDULHW\�RI�FXOWXUDO�SDWWHUQV��0ăRUL�DV�D�SHRSOH�OD\�
claim to a set of abstract values and ways of organising social life that are 
GLVWLQFWLYHO\�0ăRUL�DQG�UHIHU�WR�WKHVH�ZD\V�DV�WLNDQJD�0ăRUL��7LNDQJD�0ăRUL�
is about values, principles or norms which determine appropriate conduct, the 
0ăRUL�ZD\�RI�GRLQJ�WKLQJV��DQG�ZD\V�RI�GRLQJ�DQG�WKLQNLQJ�KHOG�E\�0ăRUL�
WR�EH�MXVW�DQG�FRUUHFW��+LVWRU\�SRLQWV�WR�0ăRUL�SHRSOH�DQG�WKHLU�FXOWXUH�EHLQJ�
FRQVWDQWO\�RSHQ�WR�HYDOXDWLRQ�DQG�TXHVWLRQLQJ�LQ�RUGHU�WR�VHHN�WKDW�ZKLFK�LV�
tika – the right way. Maintaining tika or tikanga is the means whereby values 
IRU�ODZ�DQG�RUGHU��DQG�VRFLDO�FRQWURO��FDQ�EH�LGHQWLÀHG��7LNDQJD�DUH�HVWDEOLVKHG�
by precedents and validated by more than one generation, and vary in their 
VFDOH��DV�UXOHV�RI�SXEOLF�WKURXJK�WR�SULYDWH�DSSOLFDWLRQ��7LNDQJD�0ăRUL�LV�WKH�
WUDGLWLRQDO�ERG\�RI�UXOHV�DQG�YDOXHV�GHYHORSHG�E\�0ăRUL�WR�JRYHUQ�WKHPVHOYHV��
7KH�SKUDVH�́ WLNDQJD�0ăRULµ�LV�LQFUHDVLQJO\�EHLQJ�XVHG�WR�PHDQ�0ăRUL�FXOWXUH�
DQG� WKH� UXOHV�RU�JXLGHOLQHV� IRU� OLYLQJ�JHQHUDOO\�DFFHSWHG�E\�0ăRUL�DV� WLND�
(right, correct).

However, tikanga is not a singular monolithic thing but rather a collection of 
FXVWRPDU\�ZD\V��3URIHVVRU�+LULQL�0HDG·V�UHFHQW�ZRUN�LV�DQ�DXWKRULWDWLYH�DQG�
DFFHVVLEOH�LQWURGXFWLRQ�WR�WLNDQJD�0ăRUL��ZKLFK�SURYLGHV�XQGHUVWDQGLQJ�RI�WKH�
FRUUHFW�0ăRUL�ZD\V�RI�GRLQJ�WKLQJV��WUDGLWLRQDOO\�DQG�WRGD\�6 To complicate 
WKLQJV�IXUWKHU��WLNDQJD�LV�VRPHWLPHV�GHVFULEHG�DV�0ăRUL�ODZ��NDZD�DV�ULWXDO�
DQG�SURFHGXUDO�ODZ�SDUWLFXODUO\�RQ�PDUDH��0ăRUL�JDWKHULQJ�SODFHV���DQG�WXUH�
LV�GHVFULEHG�DV�FKXUFK�ODZ��:HVWHUQ�LQVWLWXWLRQDO�ODZ�DQG�LQVWLWXWLRQDO�0ăRUL�
land law. Ritenga (likeness, a repeated pattern, hence custom), kaupapa (plan, 
scheme, proposal) and whakaaro (thought, way of thinking) are also important 
YDOXHV�DQG�FRQFHSWXDO�UHJXODWRUV�RI�0ăRUL�VRFLHW\��([DFWO\�ZKLFK�RI�WKHVH�
meanings is intended can be determined only by reference to the context of 
use, and even then, the other meanings are present as over- and undertones. 
Indeed, as Lord Cooke observed”7 “In law, context is everything.”

,Q�VXPPDU\�� WKH�SULQFLSOHV�RI� WLNDQJD�0ăRUL�SURYLGHG� WKH� WUDGLWLRQDO�EDVH�
IRU�WKH�0ăRUL�MXUDO�RUGHU�DQG��IRU�WKLV�FKDSWHU��WLNDQJD�HPERGLHV�FRUH�YDOXHV�
DQG�SULQFLSOHV�WKDW�UHÁHFW�GRLQJ�ZKDW�LV�ULJKW��FRUUHFW�RU�DSSURSULDWH�LQ�D�ODZ�
and order context. It refers to the correct or proper courses of action as seen 
E\�0ăRUL�

The chapter will now explore the legal authorities and precedents for 
DFNQRZOHGJLQJ�WLNDQJD�0ăRUL�ZLWKLQ�WKH�OHJDO�V\VWHP�

6 H Mead 7LNDQJD�0ăRUL��/LYLQJ�E\�0ăRUL�9DOXHV� (Huia Publishers, Wellington, and Te 
:KDUH�:ăQDQJD�R�$ZDQXLăUDQJL��:KDNDWăQH��������DW�����

7 Quoting Lord Steyn McGuire v Hastings District Council [2001] NZRMA 557 at 561.



166 Yearbook of New Zealand Jurisprudence Vol 13

III. HISTORIC LEGAL AUTHORITY FOR RECOGNISING 
0Ă25,�&86720$5<�/$:6�$1'�,167,787,216

A. Aboriginal Title

2QH�RI�WKH�OHJDO�SULQFLSOHV�IRU�DFNQRZOHGJLQJ�DQG�PDLQWDLQLQJ�WLNDQJD�0ăRUL�
customary laws and institutions within the legal system is the common law 
doctrine of Aboriginal title. English common law presumes and recognises 
VRPH�FRQWLQXLW\�RI�WKH�ORFDO�$ERULJLQDO�ODZ�VXEVHTXHQW�WR�%ULWLVK�DQQH[DWLRQ�8 
Elements of pre-existing Aboriginal rights (dominium) were not extinguished 
EXW�ZHUH�VXEMHFW� WR� WKH�&URZQ·V�SOHQDU\�SRZHUV�GXULQJ�WKH�DVVXPSWLRQ�RI�
sovereignty.9 The elements of Aboriginal title maintained were those that were 
not repugnant to common law and which did not interfere with or challenge 
the new sovereign (imperium).10�6SHFLÀF�UXOHV�RI�$ERULJLQDO�WLWOH�SURYLGH�IRU�
the continuity of tribal property rights and are common law rules establishing 
a type of legal pluralism.11�7KH�FRQWLQXLW\�RI�WKH�WULEDO�WLWOH�LV�GHÀQHG�E\�0ăRUL�
FXVWRPDU\�ODZV��WKHUHE\�LPSOLFLWO\�DFNQRZOHGJLQJ�WKDW�0ăRUL�KDG�D�IXQFWLRQDO�
OHJDO�V\VWHP��DQG�WKDW�UDQJDWLUD��OHDGHUV��UHWDLQHG�D�FHUWDLQ�DPRXQW�RI�OHJDOO\�
recognised de jure power perhaps even as late as the Second World War. 
0ăRUL�FHUWDLQO\�UHWDLQHG�WHUULWRULDO�WLWOH�ULJKWV�WR�ODQG�DQG�ZDWHU�12 including 
the marine and coastal area,13 and non-territorial rights to, inter alia, customary 
ÀVKHULHV14 based on customary law.

B. Treaty of Waitangi 1840

7KH�7UHDW\�RI�:DLWDQJL������LV�WKH�RWKHU�DXWKRULW\�ZKLFK�DIÀUPHG�$ERULJLQDO�
WLWOH��,W�UHFRJQLVHG�0ăRUL�FXVWRPDU\�ODZ�LQ�$UWLFOH�,,��́ ����WH�WLQR�UDQJDWLUDWDQJD�
... o ratou taonga katoaµ� >HPSKDVLV� DGGHG@��7KH�(QJOLVK� WH[W� GHÀQHV� WKLV�
phrase as the “full exclusive and undisturbed possession of their … other 
properties”15 [emphasis added]. In 1860, Governor Gore Brown acknowledged 
taonga as “all other possessions”.16 On the other hand, the Waitangi Tribunal 

8 The Case of Tanistry� �������'DYLHV�����.%���Memorandum� ���������3�:PV�����3&���
Campbell v Hall����������&RZS������.%��

�� 3�0F+XJK�́ &RQVWLWXWLRQDO�7KHRU\�DQG�0ăRUL�&ODLPVµ�LQ�+�.DZKDUX��HG��:DLWDQJL��0ăRUL�
DQG�3ăNHKă�3HUVSHFWLYHV�RI�WKH�7UHDW\�RI�:DLWDQJL (Oxford University Press, Auckland, 
1989) at 40.

10� 3�0F+XJK� ´7KH�$ERULJLQDO� 5LJKWV� RI� WKH�1HZ�=HDODQG�0ăRUL� DW� &RPPRQ� /DZµ�
(Unpublished PhD Thesis, Sydney Sussex College, Cambridge, 1987) at 150.

11 Ibid., at 51. R Boast “Treaty Rights or Aboriginal Rights” (1990) NZLJ at 32, 33.
12 7H�5ŗQDQJDQXL�R�7H�,ND�:KHQXD�,QF��Y�$WWRUQH\�*HQHUDO�[1994] 2 NZLR 20.
13 Attorney-General v Ngati Apa [2003] 3 NZLR 577.
14 7H�:HHKL�Y�5HJLRQDO�)LVKHULHV�2IÀFHU [1986] 1 NZLR 680 (HC).
15� .DZKDUX��DERYH�Q����DW�����
16 Maori Messenger (10 July and 26 July 1860).
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recognised that taonga katoa includes “all valued customs and possessions”.17 
7KH�7ULEXQDO�VXEVHTXHQWO\�QRWHG�WKDW�taonga in a metaphorical sense covers 
D�YDULHW\�RI�SRVVLELOLWLHV�UDWKHU�WKDQ�LWHPLVHG�VSHFLÀFV�18 or simply objects of 
tangible value.19

McHugh points out that Governor Hobson was instructed to not propose 
RU� DVVHQW� WR� DQ\�2UGLQDQFH� WKDW�ZRXOG� UHVXOW� LQ�0ăRUL� EHLQJ� WUHDWHG� OHVV�
favourably than Europeans, inferring that the promise of te tino rangatiratanga 
in Article II included the continued viability of customary law and the chiefs 
thought that they were to retain their customary authority among their own 
people.20

8QGHU�WKHVH�MXULVWLF�GHÀQLWLRQV�DQG�DSSO\LQJ�DQ�ejusdem generis approach, 
WDRQJD�NDWRD�LQ�WKH�7UHDW\�VKRXOG�EH�FRQVWUXHG�WR�LQFOXGH�0ăRUL�FXVWRPDU\�
ODZV��0ăRUL�FXVWRP�ZDV�WUHDVXUHG�E\�WKH�DQFHVWRUV��DQG�ZDV�DQ�LQWDQJLEOH�
REMHFW�RI�LPPHQVH�YDOXH��,W�VWLOO�LV�IRU�PDQ\�0ăRUL�WRGD\��-DFNVRQ�FRQÀUPHG�
that the undertaking to preserve “other properties” in Article II included “all 
things highly prized as their own customs and culture”21 [emphasis added]. 
William Colenso also described an incident prior to signing the Treaty where 
*RYHUQRU�+REVRQ�DJUHHG�WR�SURWHFW�0ăRUL�FXVWRP�LQ�WKH�DOOHJHG�IRXUWK�$UWLFOH�
of the Treaty (albeit in that case an oral article).22

In summary, the common law doctrine of Aboriginal title and the partnership 
SURYLVLRQV�ZLWKLQ� WKH�7UHDW\�RI�:DLWDQJL� VWUHQJWKHQ� WKH�D[LRP� WKDW�0ăRUL�
FXVWRPDU\�ODZ�ZDV�QRW�RQO\�WR�EH�RIÀFLDOO\�UHFRJQLVHG�ZLWKLQ�WKH�OHJDO�V\VWHP��
EXW�WR�EH�SUHVHUYHG�DQG�SURWHFWHG�E\�WKH�,PSHULDO��&RORQLDO�DQG�VXEVHTXHQW�
post-Colonial Governments of New Zealand. The Treaty thus sought to 
HQFRXUDJH�WKH�LQWHJUDWLRQ�RI�0ăRUL�FXVWRPDU\�DQG�(QJOLVK�FRPPRQ�ODZ�

17 Waitangi Tribunal 5HSRUW�)LQGLQJV�RI�WKH�:DLWDQJL�7ULEXQDO�5HODWLQJ�WR�7H�5HR�0ăRUL�(Wai 
����:HOOLQJWRQ�����$SULO�������SDUD����������������������DW����

18 Waitangi Tribunal Report Findings and Recommendations of the Waitangi Tribunal … in 
Relation to Fishing Grounds in the Waitara District (Te Atiawa Report) (Wai 6, Wellington, 
1983) para 10.2(a).

19� ,ELG���SDUD��������DQG�������
20 P McHugh 7KH�0ăRUL�0DJQD�&DUWD (Oxford University Press, Auckland, 1991) at 287.
21 M Jackson +H�:KDLSDDQJD�+RX�²�$�1HZ�3HUVSHFWLYH�²�0ăRUL�DQG�WKH�&ULPLQDO�-XVWLFH�

System (Department of Justice, Wellington, 1988) at 49.
22 W Colenso The Authentic and Genuine History of the Signing of the Treaty of Waitangi 

(Capper Press, Reprint, 1890) at 31. The alleged fourth Article orally stated: “E mea ana 
te Kawana ko nga whakapono katoa o Ingarani, o nga Weteriana, o Roma, me te ritenga 
Maori hoki e tiakina ngatahitia e ia – The Governor says that the several faiths (beliefs) 
RI�(QJODQG��RI�WKH�:HVOH\DQV��RI�5RPH��DQG�DOVR�0ăRUL�FXVWRP�VKDOO�DOLNH�EH�SURWHFWHG�E\�
him.” See C Orange The Treaty of Waitangi (Allen & Unwin and Port Nicholson Press, 
Wellington, 1987) at 53.
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C. 7LNDQJD�0ăRUL�&XVWRPDU\�/DZ�3UHFHGHQW

With the above legal backdrop underpinning the settlement of Aotearoa-New 
Zealand, in 1840 Governor Hobson pragmatically issued orders to Shortland, 
SROLFH�PDJLVWUDWH�RI�.RURUDUHND��WKDW�́ D�ULJLG�DSSOLFDWLRQ�RI�%ULWLVK�ODZ�WR�WKH�
0ăRUL�VKRXOG�EH�DYRLGHG�LQ�IDYRXU�RI�VRPH�VRUW�RI�FRPSURPLVHµ�23�2IÀFLDO�
instructions were forwarded from London directing the Governor to respect 
DQG�XSKROG� WLNDQJD�0ăRUL�ZLWKLQ� WKH� OHJDO� V\VWHP�� ,Q�������/RUG�6WDQOH\�
VXJJHVWHG� WKDW� FHUWDLQ�0ăRUL� LQVWLWXWLRQV� VXFK� DV� WDSX� �UHVWULFWLRQ� ODZV��
be incorporated into the system.24 Stanley also directed that legislation be 
IUDPHG�LQ�VRPH�PHDVXUH�WR�PHHW�0ăRUL�SUDFWLFHV�LQFOXGLQJ�SXQLVKPHQW�IRU�
GHVHFUDWLQJ�ZăKL�WDSX�25

Perhaps the most important yet often overlooked constitutional provision that 
DFNQRZOHGJHG�0ăRUL�FXVWRPDU\�ODZV�DQG�LQVWLWXWLRQV�ZDV�V����RI�WKH New 
Zealand Constitution Act 1852, which stated:

71. And whereas it may be expedient that the laws, customs, and usages of 
the Aboriginal or native inhabitants of New Zealand, so far as they are not 
repugnant to the general principles of humanity, should for the present be 
maintained for the government of themselves, in all their relations to and 
dealings with each other, and that particular districts should be set apart within 
which such laws, customs, or usages should be so observed:

It shall be lawful for her Majesty, by any Letters Patent to be issued under the 
*UHDW�6HDO�RI�WKH�8QLWHG�.LQJGRP��IURP�WLPH�WR�WLPH�WR�PDNH�SURYLVLRQ�IRU�
the purposes aforesaid, any repugnancy of any such native laws, customs, or 
usages to the law of England, or to any law, statute, or usage in force in New 
Zealand, or in any part thereof, in anywise notwithstanding.

The section provided for the establishment of native districts where tikanga 
0ăRUL�ZRXOG� SUHYDLO� EHWZHHQ�0ăRUL� inter se�� KRZHYHU�� V� ���ZDV� QHYHU�
implemented.26

23 Cited in P Adams )DWDO�1HFHVVLW\��%ULWLVK�,QWHUYHQWLRQ�LQ�1HZ�=HDODQG�����²���� (Oxford 
University Press, Auckland, 1977) at 211, 286.

24 Lord Stanley, Secretary of State for the Colonies, Memorandum (23 August 1842).
25 Lord Stanley, Minute�����$XJXVW�������&RORQLDO�2IÀFH�5HFRUGV���������DW�����
26 See R Joseph 7KH�*RYHUQPHQW�RI�7KHPVHOYHV��&DVH�/DZ��3ROLF\�DQG�6HFWLRQ����RI�WKH�1HZ�

Zealand Constitution Act 1852 �7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH��8QLYHUVLW\�RI�:DLNDWR�
Press, Hamilton, 2002).
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,9�� -8',&,$/�'(1,$/�2)�0Ă25,�&86720

Following the Constitution Act 1852, the judiciary diminished its legal 
REOLJDWLRQV�WR�UHFRJQLVH�0ăRUL�FXVWRPDU\�XVDJH�DQG�ODZ�XQWLO�FXVWRPDU\�WLWOH�
was extinguished. In 5H�7KH�/XQGRQ�DQG�:KLWDNHU�&ODLPV�$FW�����,27 the 
Court of Appeal reasserted that “the Crown was bound, both by the common 
law of England and by its solemn engagements, to a full recognition of 
native proprietary right”.28 The Court stated “whatever the extent of that right 
by established native custom appears to be, the Crown is bound to respect 
it”.29 However, in Wi Parata v Bishop of Wellington,30 the tide turned when 
3UHQGHUJDVW�&-�KHOG�WKDW�0ăRUL�FXVWRP�DQG�XVDJH�GLG�QRW�H[LVW��+H�FRQFOXGHG�
that:

Had any body or custom, capable of being understood and administered by 
the Courts of a civilized country, been known to exist, the British Government 
would surely have provided for its recognition, since nothing could exceed the 
anxiety displayed to infringe no just right of the aborigines. …

Whatever may be meant by the phrase “the persons or property, whatever real 
or personal, of the Maori people,” the next following words, “and touching 
WKH�WLWOH�µ�FDQ�RQO\�VLJQLI\�WKDW�WKH�&RXUW�LV�HQDEOHG�DQG�UHTXLUHG�WR�HQWHUWDLQ�
DQG�GHWHUPLQH�TXHVWLRQV�RI�QDWLYH�WLWOH��7KH�>1DWLYH�5LJKWV�$FW�����@�VSHDNV�
further on of the “Ancient Custom and Usage of the Maori people” as if some 
such body of customary law did in reality exist. But a phrase in a statute cannot 
call what is non-existent into being.

As we have shown, the proceedings of the British Government and the 
legislation of the colony have at all times been practically based on the contrary 
VXSSRVLWLRQ��WKDW�QR�VXFK�ERG\�RI�ODZ�H[LVWHG��DQG�KHUHLQ�KDYH�EHHQ�LQ�HQWLUH�
accordance with good sense and indubitable facts. …

If therefore, the contention of the plaintiff in the present case be correct, the 
Native Land Acts, guided only by “The Ancient Custom and Usage of the 
Maori people, so far as the same can be ascertained,” is constituted the sole 
and unappealable judge of the validity of every title in the country.

)RUWXQDWHO\�ZH�DUH�QRW�ERXQG�WR�DIÀUP�VR�VWDUWOLQJ�D�FRQFOXVLRQ��7KH�&URZQ��
QRW�EHLQJ�QDPHG�LQ�WKH�VWDWXWH��LV�FOHDUO\�QRW�ERXQG�E\�LW��DV�WKH�$FW��LI�LW�ERXQG�
the Crown, would deprive it of a prerogative right, that namely of conclusively 
determining when native title has been duly extinguished.31

27 (1871) 2 NZ (CA) 41.
28 Ibid.
29 5H�7KH�/XQGRQ�DQG�:KLWDNHU�&ODLPV�$FW����� (1871) 2 NZ (CA) 41, 49.
30 Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) SC 79.
31 Ibid., at 77–78 and 79, 80.
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7KH�OHJDO�UDPLÀFDWLRQV�RI�3UHQGHUJDVW�&-·V�PDQWUD�ZHUH�WKDW�QR�0ăRUL�FXVWRP�
H[LVWHG�EHFDXVH�0DRUL�ZHUH�XQFLYLOLVHG�EDUEDULDQV�ZLWK�QR�V\VWHP�RI�ODZ��
DQG�DQ\�UHFRJQLWLRQ�LQ�VWDWXWH�RI�0ăRUL�FXVWRP�FRXOG�EH�GLVUHJDUGHG�EHFDXVH�
such custom does not exist! To add salt to the wounds, Prendergast CJ also 
GHHPHG�WKH�7UHDW\�RI�:DLWDQJL�D�́ VLPSOH�QXOOLW\µ�IRU�WKH�VDPH�UHDVRQ�²�0ăRUL�
lacked the legal capacity to enter into an international treaty.

3UHQGHUJDVW�&-�UHLQIRUFHG�WKLV�ÀQGLQJ�LQ�Rira Peti v Ngaraihi Te Paku32 when 
he held that native districts, pursuant to s 10 of the New Zealand Government 
Act 1846,33�ZHUH� QHYHU� DSSRLQWHG� EHFDXVH�0ăRUL�ZHUH�%ULWLVK� VXEMHFWV�
governed by the laws of the land and not by their usages.34

The Law Commission commented on a number of factors that combined 
WR�HQVXUH�WKDW�WKH�VHWWOHUV·�OHJDO�V\VWHP�ZDV�JHDUHG�WRZDUGV�WKH�HFOLSVH�DQG�
DVVXPHG�H[WLQJXLVKPHQW�RI�WLNDQJD�0ăRUL�FXVWRPDU\�ODZ�ZKLFK�LQFOXGHG�35

a) The belief that English institutions and culture were innately superior, 
DQG�LW�ZDV�LQ�WKH�EHVW�LQWHUHVWV�RI�0DRUL�WR�DVVLPLODWH�

E�� 7KH�GHVLUH�WR�FUHDWH�DQ�LGHDO�(QJOLVK�VRFLHW\�LQ�1HZ�=HDODQG�

F�� 7KH�LQWURGXFWLRQ�RI�(QJOLVK�ODZV�DQG�LQWHUQDOL]LQJ�FRORQLDO�YDOXHV��
and

d) The settlers desire for land resulting in land alienation from Maori.

0ăRUL�$ERULJLQDO�WLWOH�ULJKWV�DQG�7UHDW\�RI�:DLWDQJL�ULJKWV�DQG�PDQ\�RI�WKHLU�
tikanga values, customary laws and institutions were marginalised through 
judicial and political conservatism and lay legally dormant following the Wi 
Parata decision until the Treaty of Waitangi Act 1975 and the establishment 
of the Waitangi Tribunal – just under 100 years! The Waitangi Tribunal was 
WKH�FDWDO\VW�WKDW�UHVXUUHFWHG�WLNDQJD�0ăRUL�FXVWRPDU\�ODZV�DQG�LQVWLWXWLRQV�
DQG�WKH�´SULQFLSOHVµ�RI�WKH�7UHDW\�RI�:DLWDQJL�VLJQLÀFDQWO\ within the New 
Zealand legal system.

32 (1889) 7 NZLR 235.
33 The New Zealand Government Act 1846 was the forerunner to the New Zealand Constitution 

Act 1852. *RYHUQRU�*UH\�PDQDJHG�WR�KDYH�WKH�IRUPHU�$FW�VXVSHQGHG�DQG�VXEVHTXHQWO\�
RYHUULGGHQ�E\�WKH�ODWWHU��6HFWLRQ����LQ�WKH�IRUPHU�VWDWXWH�ZDV�WKH�HTXLYDOHQW�WR�V����QDWLYH�
districts in the latter statute.

34 Rira Peti v Ngaraihi Te Paku (1889) 7 NZLR 235, 238–239.
35 New Zealand Law Commission 0ăRUL�&XVWRP�DQG�9DOXHV�LQ�1HZ�=HDODQG�/DZ�(NZLC 

SP9, Wellington, 2001) at 22 para 97.
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9�� 67$7(�3529,6,21�)25�:Ă+,�7$38

'HVSLWH�WKH�PDMRU�VRFLHWDO�WUDQVIRUPDWLRQ�RI�1HZ�=HDODQG�VRFLHW\�DQG�0ăRUL�
FRPPXQLWLHV��WKH�FKDQJHV�WR�WLNDQJD�0ăRUL�UDUHO\�SURGXFHG�FKDQJHV�WR�WKH�
“fundamental value system”.36�7LNDQJD�0ăRUL�ZDV�DQG�VWLOO�LV�UHJXODUO\�DGKHUHG�
WR�E\�PDQ\�0ăRUL��ZKHWKHU�FRQVFLRXVO\�RU�XQFRQVFLRXVO\��LQ�WKH�HYHU\GD\�
management of the landscape, community and family affairs.

1HZ�=HDODQG·V�SRVLWLYLVW�OHJDO�V\VWHP��KRZHYHU��WHQGV�WR�LJQRUH�WLNDQJD�0ăRUL�
and the Treaty of Waitangi unless they have been included in legislation or in 
the common law. On the other hand, there are now a number of statutes that 
UHFRJQLVH� WLNDQJD�0ăRUL�� LQFOXGLQJ�WKH�7UHDW\�RI�:DLWDQJL�$FW������37 the 
Resource Management Act 1991,38�WKH�0ăRUL�)LVKHULHV�$FW������39 and the 
Marine and Coastal Area (Takutai Moana) Act 2011. Then there is an array 
of statutes that refer to the Treaty of Waitangi, which by implication includes 
WLNDQJD�0ăRUL�40

$OWKRXJK�WKH�FRXUWV�DSSO\�0ăRUL�FXVWRP�ZKHUH�VWDWXWHV�VR�DOORZ��WKH�-XGJHV�
KDYH� DOVR� EHHQ� SUHSDUHG� UHFHQWO\� WR� DSSO\�0ăRUL� FXVWRP� HYHQ�ZLWKRXW� D�
statutory reference where custom is a relevant fact or the Treaty of Waitangi 
is a relevant consideration.41�,Q�DGGLWLRQ��0ăRUL�FXVWRPDU\�ODZ�FDQ�SURYLGH�
the basis for title in land,42�IRUPV�WKH�EDVLV�IRU�ÀVKLQJ�ULJKWV�43 and can assist 
LQ�WKH�GHÀQLWLRQ�RI�D�VWDWXWRU\�FRQFHSW�44�,W�LV�WR�WKH�LQFOXVLRQ�RI�0ăRUL�YDOXHV�
DQG�WKH�FRQWHPSRUDU\�XVH�RI�WLNDQJD�0ăRUL�ZLWK�VSHFLÀF�UHIHUHQFH�WR�ZăKL�WDSX�
and the litigation battles that have emerged that this article will now explore.

36 T Bennion (March 2001) Maori LR, available online <www.bennion.co.nz/mlr/2001/mar.
html> (last accessed January 2011).

37 Treaty of Waitangi Act 1975, Schedule 1.
38 Resource Management Act 1991, ss 2, 14, 39, 42, 146, 199 and 269.
39� 0ăRUL�)LVKHULHV�$FW�������VV�����������������DQG�6FKHGXOH���
40� )RU�H[DPSOH��WKH�7UHDW\�RI�:DLWDQJL�$FW�������VV���DQG����5HVRXUFH�0DQDJHPHQW�$FW�������

VV�������DQG����%��7H�7XUH�:KHQXD�0ăRUL�$FW�������VV�������DQG������WKH�0ăRUL�)LVKHULHV�
$FW�������VV�������������������������������DQG����²�����WKH�:DLNDWR�7DLQXL�5DXSDWX�&ODLPV�
6HWWOHPHQW�$FW�������VV��������������������������DQG�6FKHGXOH���� WKH�1JăL�7DKX�&ODLPV�
6HWWOHPHQW�$FW�������VV�������������������������������DQG������DQG�7H�5ŗQDQJD�R�1JăWL�
Awa Act 2005, ss 3 and 11.

41 For example, 7H�:HHKL�Y�5HJLRQDO�)LVKHULHV�2IÀFHU�[1986] 1 NZLR 680 (HC).
42 $WWRUQH\�*HQHUDO�Y�1JăWL�$SD�[2003] 3 NZLR 643 (CA).
43 7H�:HHKL�Y�5HJLRQDO�)LVKHULHV�2IÀFHU�[1986] 1 NZLR 680 (HC).
44 For example, the meaning of kaitiakitanga (stewardship) under s 7, Resource Management 

Act 1991.
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A. :DLWDQJL�7ULEXQDO�6WDQFH�RQ�0ăRUL�9DOXHV

7KH�FRQWHPSRUDU\�LPSRUWDQFH�RI�0ăRUL�FXOWXUDO�YDOXHV�ZDV�H[DPLQHG�E\�WKH�
Waitangi Tribunal in its 1985 Manukau Report.45 The Tribunal considered the 
issue of taking water from the Waikato River at a point some miles from the 
sea and discharging it into the Manukau Harbour, rather than allowing the 
water to reach the sea via the Waikato River mouth, some distance south of 
the Manukau Harbour. The objection was entirely a tikanga “metaphysical” 
one, that the mauri (life force)46 of the Waikato should not be mixed by human 
intervention in this way with the mauri of the Manukau Harbour and “dead” or 
“cooked” water should not be discharged to living water that supplies seafood.

7KH�7ULEXQDO�ÀUVW�SRLQWHG�RXW�WKDW�´WKH�YDOXHV�RI�D�VRFLHW\��LWV�PHWDSK\VLFDO�
or spiritual beliefs and customary preferences are regularly applied in the 
assessment of proposals without a thought as to their origin”.47 The Tribunal 
continued:48

In our multicultural society the values of minorities must sometimes give 
way to those of the predominant culture, but in New Zealand, the Treaty of 
:DLWDQJL�JLYHV�0ăRUL�YDOXHV�DQ�HTXDO�SODFH�ZLWK�%ULWLVK�YDOXHV�DQG�D�SULRULW\�
ZKHQ�WKH�0ăRUL�LQWHUHVW�LQ�WKHLU�WDRQJD�LV�DGYHUVHO\�DIIHFWHG��7KH�UHFRJQLWLRQ�
RI�0ăRUL�YDOXHV�VKRXOG�QRW�KDYH�WR�GHSHQG�XSRQ�D�SDUWLFXODU�FRQYHQLHQFH�DV�
when the meat industry found it convenient to introduce Halal killing practices 
to accommodate Islamic religious values.

The “current” values of a community:49

… are not so much to be judged as respected. We can try to change them 
but we cannot deny them for as Pascal said of the Christian religion, “the 
heart has its reasons, reason knows not of.” That view alone may validate a 
FRPPXQLW\·V�VWDQFH�

/DWHU�LQ�WKH�UHSRUW�WKH�7ULEXQDO�QRWHG�WKDW�0ăRUL�YDOXHV�ZHUH�QRW�RSSRVHG�
to development. Rather, there was a difference of emphasis from European 
values:50

45 Waitangi Tribunal The Manukau Report (Wai 8, Wellington, 1985) at 77.
46 Mauri is the life principle or life force of animate and inanimate things such as people, 

places, forests, water bodies, land and the general environment. See R Benton, A Frame and 
P Meredith 7H�0ăWăSXQHQJD��$�&RPSHQGLXP�RI�5HIHUHQFHV�WR�WKH�&RQFHSWV�DQG�,QVWLWXWLRQV�
RI�0ăRUL�&XVWRPDU\�/DZ� �7H�0ăWăKDXDULNL�5HVHDUFK� ,QVWLWXWH��8QLYHUVLW\� RI�:DLNDWR��
Hamilton, CD Version, 2007) and Mead, above, n 7.

47 Benton, Frame and Meredith, above n 47, at 78.
48 Ibid. The halal reference recalls the period when New Zealand abattoirs killed meat in 

accordance with Muslim religious practices for export to Muslim countries.
49 Ibid, at 124.
50 Ibid, at 123–124.
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0ăRUL�VRFLHW\�«�KDV�WHPSHUHG�ZKDW�PLJKW�KDYH�EHHQ�D�IXQGDPHQWDO�UHOLJLRXV�
EDU�ZLWK�D�EDVLF�SUDJPDWLVP��HQDEOLQJ�PRGLÀFDWLRQV�WR�WKH�HQYLURQPHQW�DIWHU�
DSSURSULDWH�LQFDQWDWLRQV�RU�SUHFDXWLRQDU\�VWHSV��«�:H�FRQVLGHU�WKDW�0ăRUL�
values ought to be provided for in planning legislation. We do not think that 
they should predominate over other values but we do think they should be 
EURXJKW�LQWR�DFFRXQW�DQG�JLYHQ�SURSHU�FRQVLGHUDWLRQ�ZKHQ�0ăRUL�LQWHUHVWV�DUH�
SDUWLFXODUO\�DIIHFWHG��$QG�LI�0ăRUL�LQWHUHVWV�DUH�QRW�H[FOXVLYHO\�DIIHFWHG�WKHQ�
there might at least be a search for a practical alternative if there is one, or a 
reasonable compromise.

B. &RQWHPSRUDU\�/DQGVFDSH�%DWWOHV�²�:ăKL�7DSX�/LWLJDWLRQ

¶:ăKL·�UHIHUV�WR�D�SODFH�RU�ORFDOLW\�51�¶7DSX·�LV�D�FRQGLWLRQ�DIIHFWLQJ�SHUVRQV��
places and things, and is described as a prohibition but essentially its function 
LV�WKDW�RI�D�SURWHFWLYH�GHYLFH��:DGG\�GHÀQHG�WDSX�DV�52

[A] “Code of Law” far above and transcending all human laws, forming a 
7DEOH�RI�0ăRUL�&RPPDQGPHQWV��RZLQJ�LWV�DXWKRULW\�SDUWO\�WR�VXSHUVWLWLRQ�DQG�
partly to fear, but based primarily upon political motives and common sense. 
(DUO\�0ăRUL�ZDV�UXOHG�E\�WKH�ODZ�RI�WDSX�

Tapu also acted as a means of social control over people and the landscape. 
Best noted in this regard:53

7KH�V\VWHP�RI�WDSX�ZDV�D�VHULHV�RI�SURKLELWLRQV��DQG�LWV�LQÁXHQFH�ZDV�YHU\�
far reaching – so much so that it entered into all activities of native life. The 
laws of tapu affected all crises of life – birth, marriage, sickness, death, burial, 
H[KXPDWLRQ��DOO�LQGXVWULHV��DQG�QR�SHUVRQ�LQ�WKH�FRPPXQLW\�ZDV�H[HPSW�IURP�
LWV�VWULQJHQW�UXOHV��7R�GLVUHJDUG�WKRVH�UXOHV�PHDQW�GLVDVWHU�WR�WKH�LQGLYLGXDO��EXW�
WKH�SXQLVKPHQW�PHWHG�RXW�WR�WKH�WUDQVJUHVVRU�ZDV�QRW�LQÁLFWHG�E\�KLV�IHOORZ�
tribesman – it was imposed by the gods.

Such a system of prohibitions was intended to safeguard the tapu of each 
person in relation to the community, the atua (gods) and the landscape.54

51 H Williams 'LFWLRQDU\�RI�WKH�0ăRUL�/DQJXDJH��*RYHUQPHQW�3ULQWLQJ�2IÀFH��:HOOLQJWRQ��
1985) at 474.

52� 3�:DGG\�́ 7DSX��$�&RGH�RI�/DZ��&ULWLFLVP�RI�6LU�-DPHV�)UD]HU·V�9LHZVµ�LQ�3�:DGG\�́ (DUO\�
Law and Customs of the Maoris” (MA Thesis, University of Victoria, Wellington, 1927).

53 E Best 7KH�0ăRUL� DV�+H�:DV��$�%ULHI�$FFRXQW� RI�0ăRUL� /LIH� LQ�3UH�(XURSHDQ�'D\V�
(Government Printer, Wellington, 1974) at 89.

54 M Shirres Te Tangata: The Human Person (Accent Publications, Auckland, 1997). See 
also M Shirres 7DSX��7H�0DQD�R�1JD�$WXD��7KH�0DQD�RI�WKH�6SLULWXDO�3RZHUV��$�0ăRUL�
Theological Understanding of Tapu��7H�5ŗQDQJD�R�WH�+ăKL�.DWRULND�NL�$RWHDURD��3RQVRQE\��
1994).
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*LYHQ� WKH� SHUPDQHQFH� RI� WKH� ODQG�� OLQNV� WR� WKH� ODQGVFDSH� IRU�0ăRUL� DUH�
links to the past and future. Implicit in the relationship to the landscape is 
the responsibility of present generations as stewards over the land given by 
past generations in trust for those of the future as the aphorism states, 1ĿNX�
WH�ZKHQXD�R�ĿNX� WŗSXQD�²�0LQH� LV� WKH� ODQG�RI�P\�DQFHVWRUV��0ăRUL� WULEDO�
landscapes are very important anchors for the tribe.

7KH�FRQWHPSRUDU\�XVH�RI�0ăRUL�ZRUGV�DQG�WLNDQJD�FRQFHSWV�VXFK�DV�ZăKL�
WDSX�LQ�D�VWDWXWH�RU�RWKHU�RIÀFLDO�WH[WV�SURYLGHV�IHUWLOH�JURXQG�IRU�OLWLJDWLRQ��
Those provisions of the Resource Management Act 1991 (RMA), in particular 
WKH�0ăRUL� WULORJ\�NH\� VHFWLRQV� ��H��� ��D�� DQG���55 were enacted to enable 
an appropriate balancing exercise to occur between development and the 
SURWHFWLRQ�RI�0ăRUL�FXVWRPDU\�ULJKWV�WR�WKH�ODQGVFDSH�56 As recognised by 
WKH�FRXUWV��WKH�0ăRUL�WULORJ\�DQG�UHODWHG�SURYLVLRQV�57

… place the Court directly at the interface between the concepts of British 
FRPPRQ�ODZ��ZKLFK�KDV�LWV�JHQHVLV�LQ�5RPDQ�ODZ��DQG�WKH�FRQFHSWV�RI�0ăRUL�
FXVWRPDU\� ODZ�ZKLFK� LV� IRXQGHG� RQ� WLNDQJD�0ăRUL��7KH�7UHDW\� SURPLVHG�
WKH� SURWHFWLRQ� RI�0ăRUL� FXVWRPV� DQG� FXOWXUDO� YDOXHV��7KH� JXDUDQWHH� RI�
5DQJDWLUDWDQJD�>VLF@�LQ�$UWLFOH���ZDV�D�SURPLVH�WR�SURWHFW�WKH�ULJKW�RI�0ăRUL�
to possess and control that which is theirs:

 “in accordance with their customs and having regard to their own 
cultural preferences.”

Resource consent applicants and local authorities have generally avoided a 
´GLUHFW�DSSURDFKµ�WR�FRQIURQWLQJ�0ăRUL�XQGHU�WKH�50$�XQWLO�UHFHQW�WLPHV��
There are a number of reasons for this change including:

���� D�JURZLQJ�VRSKLVWLFDWLRQ�LQ�WKH�XWLOLVDWLRQ�RI�WKH�0ăRUL�SURYLVLRQV�

���� WKH�YDULRXV�50$�´VXFFHVVHVµ�DFKLHYHG�E\�0ăRUL��DQG

���� WKH� LQFUHDVLQJ� XWLOLVDWLRQ� RI�0ăRUL� DFDGHPLFV�FXOWXUDO� DGYLVHUV� E\�
resource consent applicants and others.

55 Refer to Appendix I to view ss 6(e), 7(a) and 8.
56 See P Majurey “Environmental Issues” in New Zealand Law Society Treaty of Waitangi 

(New Zealand Law Society Seminar, Hamilton, August 2002) at 31–63.
57 /DQG�$LU�DQG�:DWHU�$VVRFLDWLRQ�Y�:DLNDWR�5HJLRQDO�&RXQFLO�(Unreported, Judge Whiting, 

Environment Court, Auckland, A110/01, 23 October 2001 (Hereinafter Hampton Downs)) 
at 104. There, the Court considered a proposal to establish a large engineered land disposal 
facility at Hampton Downs north of Waikato. The proposal received considerable opposition 
from the local community including tangata whenua (local people).
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)URP�WKLV�GLUHFW�DSSURDFK��WKHUH�LV�D�JURZLQJ�MXGLFLDO�WHVWLQJ�RI�WKH�0ăRUL�
spiritual and cultural paradigm including values and tikanga over the 
ODQGVFDSH��7KH�UHVXOW�KDV�EHHQ�D�VLJQLÀFDQW�LQFUHDVH�LQ�WKH�UHVRXUFHV�DQG�WLPH�
ORFDO�DXWKRULWLHV�KDYH�KDG�WR�DSSO\�WR�0ăRUL�LVVXHV��7KLV�KDV�OHG�LQ�PDQ\�FDVHV�
WR�UHVRXUFH�PDQDJHPHQW�RXWFRPHV�TXLWH�GLIIHUHQW�IURP�WKRVH�ZKLFK�RFFXUUHG�
SULRU�WR�WKH�HQDFWPHQW�RI�WKH�50$�ZKHQ�0ăRUL�FXOWXUDO�DQG�VSLULWXDO�YDOXHV�
FRXOG�EH�VDIHO\�LJQRUHG�RU�VLGHOLQHG��+RZHYHU��ZKLOH�0ăRUL�YDOXHV�PD\�QRZ�
have entered the system, there is evidence that the system may not yet have 
WKH� WRROV�� RU� KDYH�GHYHORSHG� D� VXIÀFLHQWO\� LQIRUPHG� DSSURDFK�� WR� GHDOLQJ�
appropriately with those values.

$� FODVVLF� H[DPSOH� LV� WKH� FRQWHPSRUDU\�1HZ�=HDODQG� GHEDWH� RYHU�ZăKL�
tapu. Section 6(e) RMA provides that it is a matter of national importance 
WR� UHFRJQLVH� DQG�SURYLGH� IRU� ´WKH� UHODWLRQVKLS� RI�0ăRUL� DQG� WKHLU� FXOWXUH�
and traditions with their ancestral lands, water, sites, waahi tapu [sic], and 
other taonga [important places]”. Section 6(f) protects historic heritage 
IURP�LQDSSURSULDWH�VXEGLYLVLRQ��XVH�DQG�GHYHORSPHQW��DQG�V����J��SURWHFWV�
recognised customary activities.

Historic heritage is defined in s 2(b)(iii), RMA, as inter alia: sites of 
VLJQLÀFDQFH�WR�0ăRUL��LQFOXGLQJ�ZăKL�WDSX��6HFWLRQ�������D��50$�DGGV�WKDW�
a local authority may, on its own motion or on application of any party to any 
SURFHHGLQJV�RU�FODVV�RI�SURFHHGLQJV��PDNH�DQ�RUGHU�ZKHUH�LW�LV�VDWLVÀHG�WKDW�
WKH�RUGHU�LV�QHFHVVDU\�´WR�DYRLG�VHULRXV�RIIHQFH�WR�WLNDQJD�0ăRUL�RU�WR�DYRLG�
WKH�GLVFORVXUH�RI�WKH�ORFDWLRQ�RI�ZăKL�WDSXµ�58

,Q�DGGLWLRQ��WKH�7XUH�:KHQXD�0ăRUL�$FW������LQWHUSUHWV�ZăKL�WDSX�DV�D�́ SODFH�
RI� VSHFLDO� VLJQLÀFDQFH�DFFRUGLQJ� WR� WLNDQJD�0ăRULµ�59 The Historic Places 
$FW������QRWHG�WKDW�D�ZăKL�WDSX�LV�´D�SODFH�VDFUHG�WR�0ăRUL�LQ�WKH�WUDGLWLRQDO��
spiritual, religious, ritual, or mythological sense”60�ZKLOH�D�ZăKL�WDSX�DUHD�
PHDQV�´DQ�DUHD�RI�ODQG�WKDW�FRQWDLQV�RQH�RU�PRUH�ZăKL�WDSXµ�61�:ăKL�WDSX�
are referred to in the Biosecurity Act 1993,62 Hazardous Substances and New 
Organisms Act 1996,63 Local Government Act 2002,64 and the Marine and 
Coastal Area (Takutai Moana) Act 201165 (see Appendix II of this chapter for 

58 Resource Management Act 1991, s 42(1)(a).
59� 7H�7XUH�:KHQXD�0ăRUL�$FW�������VV���DQG��������E��
60 Historic Places Act 1993, s 2.
61 Ibid.
62 Sections 57, 60, 72 and 76.
63 Section 6(d).
64 Section 77(1)(c), and Schedule 11.
65 Sections 78 and 79.
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D�FRPSUHKHQVLYH�OLVW�RI�FXUUHQW�VWDWXWHV�WKDW�LQFOXGH�ZăKL�WDSX���7KH�IUHTXHQW�
LQFOXVLRQ�RI�ZăKL�WDSX�LQ�OHJLVODWLRQ�SURYLGHV�IHUWLOH�JURXQG�IRU�EDWWOLQJ�RXW�
the concept in court.

,Q�D�QXPEHU�RI�FDVHV��0ăRUL�RSSRQHQWV�RI�GHYHORSPHQW�KDYH�DUJXHG�WKDW�WKH\�
ZLOO� DIIHFW�ZăKL� WDSX�FRYHULQJ� VHYHUDO�KHFWDUHV�RI� ODQG��7KH�(QYLURQPHQW�
&RXUW�DSSHDUV�WR�KDYH�WDNHQ�WZR�JHQHUDO�DSSURDFKHV��7KH�ÀUVW�LV�D�WKUHH�VWDJH�
HQTXLU\�IRU�FODLPV�RI�ZăKL�WDSX�DQG�UHOLHV�KHDYLO\�RQ�D�FORVH�H[DPLQDWLRQ�RI�
WKH�HW\PRORJ\�RI�´ZăKL�WDSXµ�66

7KH�ÀUVW�LV�WR�GHWHUPLQH��DV�EHVW�DV�ZH�DUH�DEOH�LQ�WKH�(QJOLVK�ODQJXDJH��WKH�
meaning of the concept. The second is to assess the evidence to determine 
whether it probatively establishes its existence and relevance in the context 
of the facts of a particular case. If so, the third is to determine how it is to 
be recognised and provided for. When, as in the case here, it is alleged that a 
VLWH�LV�ZăKL�WDSX��LW�LV�QHFHVVDU\��ÀUVW�WR�GHWHUPLQH�WKH�PHDQLQJ�RI�ZăKL�WDSX: 
second to determine whether the evidence probatively establishes the existence 
RI�ZăKL�WDSX��DQG�WKLUG��LI�LW�GRHV��KRZ�LV�LW�WR�EH�SURYLGHG�IRU�

In addressing these steps the Environment Court had regard to the following 
documentary sources:

���� GLFWLRQDU\�GHÀQLWLRQV�

���� 5HSRUWV�RI�WKH�:DLWDQJL�7ULEXQDO�

���� GHÀQLWLRQV�RI�WLNDQJD�0ăRUL�YDOXHV�LQ�UHOHYDQW�50$�LQVWUXPHQWV��DQG

(4) other Acts forming part of the statutory scheme.67

$VVHUWLRQV�RI�ZăKL�WDSX�KDYH�QRW�RQO\�EHHQ�PHW�ZLWK�HYLGHQFH�IURP�0ăRUL�
GLFWLRQDULHV� EXW� DOVR�0ăRUL� VWXGLHV� H[SHUWV�ZKR� FODLP� WKDW� WKH� WHUP�ZăKL�
WDSX�DSSOLHV�WR�VLWHV�ZKLFK�DUH�TXLWH�OLPLWHG�LQ�DUHD�DQG�DVVRFLDWHG�ZLWK�VRPH�
religious or ceremonial event. For example, in the :LQVWRQH�$JJUHJDWHV�/WG�
v Regional Council68�GHFLVLRQ��WKH�&RXUW�UHFRUGHG�HYLGHQFH�RI�ZăKL�WDSX�E\�
0U�%XGG\�0LNDHUH��DQ�DOOHJHG�H[SHUW�RQ�0ăRUL�VWXGLHV�69

0U�0LNDHUH�VWDWHG��´WKH�SRLQW�EHLQJ�WKDW�ZăKL�WDSX�DUH�YHU\�VPDOO�VSHFLÀHG�
places.”

0U�5LPD�+HUEHW��WKH�PDQDJHU�RI�WKH�1JăWL�1DKR�&R�RSHUDWLYH�6RFLHW\�/LPLWHG��
JDYH�HYLGHQFH��+H�GHÀQHG�ZăKL�WDSX�

66 :LQVWRQH�$JJUHJDWHV�/WG�Y�5HJLRQDO�&RXQFLO�(Unreported, Whiting J, Environment Court, 
Auckland, A80/62, 28 April 2002) at 62. [Hereinafter Winstone Aggregates].

67 For example, the Historic Places Act 1993.
68 Ibid.
69 Ibid, at 69.
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… as physical features or phenomena, either on land or water, which have 
VSLULWXDO��WUDGLWLRQDO��KLVWRULFDO�DQG�FXOWXUDO�VLJQLÀFDQFH�WR�RXU�SHRSOH��:DDKL�
WDSX�DV�FRQFHLYHG�E\�0ăRUL�PD\�RULJLQDWH�IURP�SUH�FRQWDFW�KLVWRU\�RU�IURP�
SRVW�(XURSHDQ�KLVWRU\�WKURXJK�WR�WKH�SUHVHQW�GD\��7KH�ZDDKL�WDSX�LGHQWLÀHG�
XS�XQWLO�UHFHQW�WLPHV�E\�XV�LQFOXGHG�FXOWLYDWLRQ�DUHDV�DQG�0ăRUL�HDUWKZRUNV�
DQG�EXULDO�DUHDV�ZKLFK�DUH�DOO�RI�ORQJ�VWDQGLQJ�LPSRUWDQFH�WR�WKH�0ăRUL�SHRSOH�
of our area.

In the /DQG�$LU�DQG�:DWHU�$VVRFLDWLRQ�Y�:DLNDWR�5HJLRQDO�&RXQFLO70 decision, 
WKH�(QYLURQPHQW�&RXUW�FRQVLGHUHG�VLPLODU�0ăRUL�DFDGHPLF�HYLGHQFH�RQ�WKH�
QDWXUH�RI�ZăKL�WDSX�ZKLFK�ZDV�SDUDSKUDVHG�E\�WKH�&RXUW�71

,Q�WUDGLWLRQDO�0ăRUL�VRFLHW\�D�ZDDKL�WDSX�ZDV�D�VSHFLÀF�SODFH�²�XVXDOO\�YHU\�
VPDOO�²�ZLWKLQ�WKH�WULEDO�URKH�RU�ERXQGDU\��7KH\�ZHUH��E\�GHÀQLWLRQ��VWULFWO\�
set apart from daily life because the tapu or spiritual restriction contained 
within such places posed dangers to all. Nobody went there or used such 
SODFHV�IRU�DQ\�SXUSRVHV�� ����7KH�GHÀQLWLRQ�,�>0U�0LNDHUH@�KDYH�VWDWHG�KHUH�
OLHV�EHKLQG�WKH�FRQFHSW�RI�ZDDKL�WDSX�DQG�LGHQWLÀHV�WKHP�DV�SODFHV�RI�KLJK�
spiritual and religious danger. Because of the nature of their original use, old 
SD�VLWHV��IRUWLÀFDWLRQV��HDUWKZRUNV��FXOWLYDWLRQV�DQG�VXFK�OLNH�FDQQRW�EH�ZDDKL�
tapu because they are associated with secular rather than religious activities.

7KLV�DSSURDFK�WKHUHIRUH�ÀQGV�WKDW�ZăKL�WDSX�UHIHUV�HVVHQWLDOO\�RQO\�WR�XUXSă�
(burial grounds) and ceremonial or spiritual sites, and that the term cannot 
usually cover places associated with purely secular rather than religious 
DFWLYLWLHV� VXFK� DV� ROG� Să� VLWHV�� IRUWLÀFDWLRQV�� HDUWKZRUNV� DQG� SDUWLFXODUO\�
cultivations.72 This approach applies standard evidential tests.73 In the Hampton 
Downs�GHFLVLRQ��WKH�&RXUW�WHVWHG�0ăRUL�DFDGHPLF�HYLGHQFH�E\�D�QRQ�ODZ\HU�
SDUWLFLSDQW�DVNLQJ�TXHVWLRQV�EHWZHHQ�D�0U�7XNLUL�DQG�0U�0LNDHUH�74

Q: Would it be fair comment to say that your expertise comes more from tauiwi 
(foreigner) than from your own people?

A: Which particular area are we talking about?

4��,�DP�WDONLQJ�DERXW�\RXU�TXDOLÀFDWLRQV�IURP�XQLYHUVLW\�DQG�TXDOLÀFDWLRQV�
RQ�SDVW�PDKL��RFFXSDWLRQ��WKDW�\RX·YH�GRQH�

70 Above n 58 (Hampton Downs).
71� ,ELG���DW������7KLV�HYLGHQFH�VRXJKW��LQ�SDUW��WR�UHEXW�WKH�HYLGHQFH�RI�D�1JăWL�1DKR�NDXPăWXD�
72 Above, n 58 (Hampton Downs) and above n 67 (Winstone Aggregates).
73 Above n 67 (Winstone Aggregates���&RXQWGRZQ�3URSHUWLHV��1RUWKODQG��/LPLWHG�Y�'XQHGLQ�

City Council >����@�1=50$������+�&���7H�.XSHQJD�R�1JăWL�+DNR�Y�+DXUDNL�'LVWULFW�
Council (Unreported, Bollard J, Environment Court, Auckland, A 10/01, 23 January 2001).

74 Above, n 58 (Hampton Downs), at 112–113.
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$��7KH�TXDOLÀFDWLRQV�,�KROG�DUH�QR�GLIIHUHQW�WR�TXDOLÀFDWLRQV�DQ\�RWKHU�0ăRUL�
SHRSOH�KROG�LVVXHG�E\�>WKH@�VDPH�HGXFDWLRQ�LQVWLWXWLRQ��>,@�GRQ·W�VHH�ZK\�,�
VKRXOG�EH�VLQJOHG�RXW�EHFDXVH�,�DP�OXFN\�HQRXJK�WR�JHW�WKHUH��0\�TXDOLÀFDWLRQV�
LQ�WKDW�SDUWLFXODU�DUHD��LI�ZH·UH�WDONLQJ�DERXW�SXUHO\�LQ�>WKH@�0ăRUL�ZRUOG�,·YH�
outlined my experience and how I obtained that experience in answer to 
TXHVWLRQV�SXW�\HVWHUGD\��,�VHH�QR�UHDVRQV�WR�FKDQJH�WKRVH�UHVSRQVHV�«

Q: [Is it] fair to assume [that the] position [you] currently occupied here 
on behalf of [the] applicant and in the tauiwi [foreigner] world would give 
HYLGHQFH�WRGD\�DQG�QRW�DV�\RXU�0ăRUL�VLGH"

$��>7KHUH�DUH@�VHYHUDO�SDUWV�WR�WKDW�TXHVWLRQ��ÀUVW�LV�WKDW�WKLV�LV�D�1HZ�=HDODQG�
rather than tauiwi institution, we are here before this institution because we 
support the processes of this country, when I am in this world I appear as 
SDUW�RI�WKLV�ZRUOG�VR�WR�VSHDN��,�FDQQRW�HQWLUHO\�SXW�DVLGH�P\�0ăRUL�KHULWDJH�
of which I am extraordinarily proud. I believe in being present here, [I] can 
contribute by bringing some balance to the proceedings by appellants and s 274 
interveners. I believe that in a number of instances those views are incorrect, 
they are incorrect in terms of factual accuracy, incorrect in interpretation of 
traditional tikanga, they do demonstrate evolution and continued evolution 
RI�0ăRUL�FRQFHSWXDO�WKLQNLQJ��VRPHERG\�QHHGV�WR�EULGJH�WKH�JDS�DQG�,�VHH�
that as my role.

7KH�&RXUW�XOWLPDWHO\�DFFHSWHG�0U�0LNDHUH·V�HYLGHQFH�WKDW�WKH�VLWH�ZDV�QRW�D�
ZăKL�WDSX�DQG�WKHUHIRUH�LW�GLG�QRW�KDYH�DQ\�SDUWLFXODU�FXOWXUDO�VLJQLÀFDQFH��7KLV�
QDUURZ�GHÀQLWLRQ�GRHV�QRW�VLW�ZHOO�ZLWK�D�QXPEHU�RI�+LJK�&RXUW�GHFLVLRQV�LQ�
which there is general acceptance that large areas, sometimes associated with 
VHFXODU�DFWLYLWLHV��DUH�ZăKL�WDSX�75 In the Takamore Trustees v Kapiti Coast 
District Council76�GHFLVLRQ��WKH�+LJK�&RXUW�IRXQG�WKDW�WKH�JHQHUDO�ZăKL�WDSX�
DUHD�ZDV�VXIÀFLHQWO\�GHVFULEHG��7KH�LQDELOLW\� WR�VSHFLÀFDOO\�SRLQW� WR�DUHDV�
ZLWKLQ�WKH�ZLGHU�DUHD�DV�VLWH�VSHFLÀF�ORFDWLRQV�RI�ZăKL�WDSX�ZDV�QRW�FULWLFDO�

In the Hampton Downs and Winstone Aggregates decisions,77 the Environment 
Court moreover stated that it can rely upon Waitangi Tribunal Reports when 
it referred to the Te Roroa Report:78

)RU�0ăRUL��ZăKL�WDSX�OLNH�WDRQJD�LV�DQ�´XPEUHOOD�WHUPµ�WKDW�DSSOLHV�QRW�RQO\�
WR�XUXSă��EXULDO�JURXQGV��EXW�RWKHU�SODFHV�WKDW�DUH�VHW�DSDUW�ERWK�SHUPDQHQWO\�
and temporarily. These include places associated in some way with birth or 
GHDWK��ZLWK�FKLHÁ\�SHUVRQV�DQG�ZLWK�WUDGLWLRQDO�FDQRH�ODQGLQJ�DQG�EXLOGLQJ�

75 In 0LQKLQQLFN�Y�:DWHUFDUH�6HUYLFHV�/WG�[1998] 1 NZLR 6, 3 [hereafter Minhinnick], the 
VWRQH�ÀHOGV�ZHUH����KHFWDUHV�LQ�VL]H��0DQ\�RI�WKH�DFWLYLWLHV�DVVRFLDWHG�ZLWK�WKH�DUHD�ZHUH�
of a secular nature such as cultivations and kainga (homes).

76 [2003] 3 NZLR 496. [Hereinafter Takamore Trustees].
77 Above n 67 (Winstone Aggregates).
78 Waitangi Tribunal, Te Roroa Report (Wai 38, Waitangi Tribunal, Wellington, 1992) at 227.
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places. Temporary tapu are usually imposed and removed on hunting and 
ÀVKLQJ�JURXQGV�IRU�FXOWLYDWLRQV�WR�FRQVHUYH�DQG�SURWHFW�WKH�UHVRXUFH��7KH\�
DOVR�LQFOXGH�SODFHV�DVVRFLDWHG�ZLWK�SDUWLFXODU�WŗSXQD�DQG�HYHQWV�DVVRFLDWHG�
with them, set in order by whakapapa.

,QWHUHVWLQJO\�� WKH�+LJK�&RXUW�KDV�QRW�VHHQ�ÀW� WR�GHÀQH�ZKDW� LV�RU� LV�QRW�D�
ZăKL�WDSX�SUREDEO\�EHFDXVH�ÀQGLQJV�RI�IDFW�KDYH�DOUHDG\�EHHQ�PDGH�LQ�WKH�
Environment Court or there is agreement by all parties concerned that the 
VXEMHFW�VLWH�LV�D�ZăKL�WDSX��+RZHYHU��LW�LV�SRVVLEOH�WR�JOHDQ�VRPH�WKHPHV�IURP�
WKH�ZăKL�WDSX�OLWLJDWLRQ�LQ�WKH�+LJK�&RXUW�

$V�PHQWLRQHG�DERYH��ZăKL�WDSX�DUH�QRW�OLPLWHG�WR�VPDOO�GLVFUHHW�SODFHV��7KH�
ZăKL�WDSX�DUHD�LQ�Takamore Trustees v Kapiti Coast District Council79 was 
25 acres,80 29 hectares in 0LQKLQQLFN�Y�:DWHUFDUH�6HUYLFHV�/WG,81 and 56 acres 
in 7DZKDL� Y�:KDNDWDQH�'LVWULFW�&RXQFLO� DQG�7H�5ŗQDQJD�R�1JăWL�$ZD.82 
)XUWKHUPRUH��ZăKL� WDSX� VLWHV� DSSHDU� WR� QRW� EH� OLPLWHG� VROHO\� WR� DFWLYLWLHV�
RI�D� UHOLJLRXV�� VDFUHG�RU�KLJKO\� WDSX�QDWXUH��7KH�0DWXNXWXUXD�VWRQH�ÀHOGV�
included areas of garden, archaeological features and cultivations.83 In 1JăWL�
Maru v Thames Coromandel District Council and Kruithof,84�WKH�ZăKL�WDSX�
VLWH�FRQWDLQHG�D�Să�VLWH�DV�ZHOO�DV�WDSX�DUHDV��,Q�VRPH�+LJK�&RXUW�GHFLVLRQV��
WKHUH�ZDV�UHIHUHQFH�WR�D�JHQHUDO�ZăKL�WDSX�DUHD�DV�WKH�1JăWL�0DUX decision.85 
However, in both the Takamore Trustees and 1JăWL�0DUX decisions, the Courts 
VHHP� WR� FRQWHPSODWH� WKDW�ZLWKLQ� D�JHQHUDO�ZăKL� WDSX�DUHD�� WKHUH� FRXOG�EH�
VSHFLÀF��PRUH�ORFDOLVHG�ZăKL�WDSX�86 In addition, in the 1JăWL�0DUX decision, 
there was reference to a sacred waterway and adjacent area where sacred 
sites were located.87

7KH�IDLOXUH�WR�UHJLVWHU�ZăKL�WDSX�VWDWXV�RQ�UHOHYDQW�GLVWULFW�SODQV�LV�QRW�FULWLFDO�
WR�ÀQGLQJ�D�ZăKL�WDSX�DV�LQ�79���1HWZRUN�6HUYLFHV�/WG�Y�:DLNDWR�'LVWULFW�
Council88 and 1JăWL�0DUX decisions.89 In cases in which the challenge as to 
ZKHWKHU�D�ZăKL�WDSX�H[LVWV�RU�QRW��WKH�(QYLURQPHQW�&RXUW�KDV�MXULVGLFWLRQ�WR�

79 Above n 77 (Takamore Trustees).
80 (Unreported, 27 July 2003, Chambers J, HC Rotorua, CIV-2003-463-109). [Hereinafter 

Tawhai].
81 Above, n 76 (Minhinnick).
82 Above, n 81 (Tawhai).
83 Above, n. 76 (Minhinnick) at 63.
84 (Unreported, 27 August 2004, Laurenson J, HC Hamilton, CIV-2004-485-330) [Hereinafter 

1JăWL�0DUX].
85 Ibid.
86 Above, n 77 (Takamore Trustees���DERYH��Q�����1JăWL�0DUX).
87 Ibid.
88 [1998] 1 NZLR 360 [Hereinafter TV3].
89 Above, n 85 (1JăWL�0DUX).
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PDNH�D�ÀQGLQJ�RI�IDFW�90�7KH�IDLOXUH�WR�SUHFLVHO\�ORFDWH�WKH�ZăKL�WDSX�VLWH�LQ�
TXHVWLRQ�DQG�IDLOXUH�WR�SRLQW�WR�DUFKDHRORJLFDO�UHPDLQV�LV�QRW�FULWLFDO�ZKHQ�
FODLPLQJ�ZăKL�WDSX�VWDWXV�91 and it is an error of law for the Environment Court 
WR�UHMHFW�DV�PHUH�DVVHUWLRQ�WKH�RUDO�HYLGHQFH�RI�NDXPăWXD��HOGHUV���DV�WR�WKH�
presence of koiwi (bones) and taonga (treasures) without giving a rational 
EDVLV� IRU� WKDW� UHMHFWLRQ��7KHUH� LV� D� FOHDU� UHTXLUHPHQW� IRU� WKH�(QYLURQPHQW�
Court to explain why it rejects such evidence when it can only be based on 
oral history. To accept only documented and precise evidence on such matters 
would mean that there would be little evidence in support of s 6(e) matters.92 
,Q� DOO� WKH� FDVHV� LQ�ZKLFK�ZăKL� WDSX� VWDWXV�ZDV� DFFHSWHG��0ăRUL�ZLWQHVVHV�
were able to point to ancestral occupation and oral tradition of the spiritual 
LPSRUWDQFH�RI�WKH�VLWH�LQ�TXHVWLRQ�

The Environment Court has on a number of occasions had to consider the 
LVVXH�RI�ZKDW� FRQVWLWXWHV� D�ZăKL� WDSX�� ,Q�Winstone Aggregates, the Court 
VXJJHVWHG�D�PHWKRGRORJ\�ZKLFK�LQYROYHV�GHWHUPLQLQJ�WKH�PHDQLQJ�RI�ZăKL�
tapu, determining whether the evidence probatively establishes the existence 
RI�ZăKL�WDSX��DQG�LI�WKH�HYLGHQFH�HVWDEOLVKHV�WKH�SUHVHQFH�RI�ZăKL�WDSX��DQG�
discusses how it is to be provided for. In the Winstone and Heta v Bay of 
Plenty Regional Council93�GHFLVLRQV��WKH�&RXUW�VWDWHG�WKDW�ZăKL�WDSX�PXVW�EH�
objectively established, not asserted, by reference to material of a probative 
YDOXH�ZKLFK� VDWLVÀHV� WKH�&RXUW� RQ� WKH� EDODQFH� RI� SUREDELOLWLHV��*HQHUDO�
HYLGHQFH�RI�ZăKL�WDSX�RYHU�D�ZLGH�DQG�XQGHÀQHG�DUHD�ZDV�QRW�SUREDWLYH�RI�D�
FODLP�WKDW�ZăKL�WDSX�H[LVWHG�RQ�D�VSHFLÀF�VLWH�94

In the Takamore Trustees case (before the Environment Court) and the 
Hampton Downs decisions, the Court was critical of the evidence led by 
objectors on the basis that it was hearsay, general in nature, and lacked any 
VSHFLÀFLW\�E\�ZD\�RI�RUDO�WUDGLWLRQ�RU�KLVWRULFDO�IRXQGDWLRQ��+RZHYHU��WKH�+LJK�
&RXUW·V�GHFLVLRQ�LQ�Takamore Trustees means these comments will be treated 
ZLWK�FDXWLRQ��-XVWLFH�<RXQJ�VWDWHG�WKDW�XQOHVV�NDXPăWXD��HOGHUV��HYLGHQFH�RI�
an oral nature was exposed as incredible or they were unreliable witnesses, 
or there was other credible and reliable evidence contradicting what they had 
to say, the Court cannot reject their evidence.95

90 Above, n 81 (Tawhai).
91 Above, n 89 (TV3) and above, n 77 (Takamore Trustees).
92 Ibid.
93 Heta v Bay of Plenty Regional Council (Unreported, A93/2000, Judges Whiting, Dart and 

Gapes).
94 Above, n 67 (Winstone Aggregates).
95 7H�.XSHQJD�R�1JăWL�+DNR� Y�+DXUDNL�'LVWULFW�&RXQFLO� DQG�:DLNDWR�5HJLRQDO�&RXQFLO 

(Unreported, A010/2001, Judges Ballard, Hackett and McIntyre), above, n 58 (Hampton 
Downs) and above, n 67 (Winstone Aggregates).
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,Q�VRPH�FDVHV��GHYHORSPHQW�KDV�RFFXUUHG�GHVSLWH�FODLPV�RI�ZăKL�WDSX�VWDWXV��
for example, Heta v Bay of Plenty Regional Council96 and Beadle and Wihongi 
v Minister of Corrections and Northland Regional Council.97 But another 
VXFFHVVIXO�ZăKL�WDSX�EDWWOH�RFFXUUHG�LQ�WKH������GHFLVLRQ�RI�Maungaharuru-
7DQJLWX�6RFLHW\�,QF�DQG�2UV�Y�+DVWLQJV�'&�DQG�8QLVRQ�1HWZRUNV�/WG�98 The 
Environment Court overturned a resource consent by the Hastings District 
Council to Unison Networks for Stage 2 of a project to construct and operate 
D�ZLQG�IDUP�DW�7H�:DND�RQ�WKH�0DXQJDKDUXUX�5DQJH�LQ�+DZNH·V�%D\��7KH�
&RXUW�FRQFOXGHG�WKDW�0ăRUL�YDOXHV�ZHUH�PRUH�LPSRUWDQW�WKDQ�LVVXHV�RI�FOLPDWH�
change and the use of renewable sources of energy. The Court commented on 
WKH�UHODWLRQVKLS�RI�0ăRUL�ZLWK�WKH�ZKHQXD��ODQG��99

The area of Te Waka-Maungaharuru has all of the features mentioned in s. 
6(e) – land, water, sites, waahi tapu and other taonga. It was impossible not 
to absorb some of the depth of emotion expressed in the evidence about the 
DWWDFKPHQW�RI�WKH�SHRSOH�WR�WKLV�DUHD��,W�QRW�RQO\�GHÀQHV�RQH�RI�WKH�ERXQGDULHV�
RI�WKHLU�WULEDO�URKH�RU�GLVWULFWV��,W�DOVR�KHOSV�WR�GHÀQH�WKHP�DV�LQGLYLGXDOV�DQG�
as tribal and family groups. The relationship they have with it, despite no 
ORQJHU�RZQLQJ�LW��PXVW�EH��ZH�WKLQN��MXVW�WKH�NLQG�RI�UHODWLRQVKLS�«�RI�0ăRUL��
their culture and traditions … that drafters of the section had in mind, and 
ZKLFK�WKH�OHJLVODWLRQ�UHTXLUHV�WR�EH�UHFRJQLVHG�DQG�SURYLGHG�IRU�DV�EHLQJ�RI�
national importance.

An unusual and protracted case occurred in Hemi v Waikato District Council 
and Ritchie100�ZKHUH�+HPL��D�ZHDOWK\�0ăRUL�ZLWK�DQFHVWUDO�OLQNV�WR�:KDLQJDURD�
�5DJODQ���SURSRVHG�WR�EXLOG�D�KRXVH�LQ�:KDLQJDURD�ZLWK�PXFK�ORFDO�0ăRUL�
VXSSRUW��EXW�ZDV�YHKHPHQWO\�RSSRVHG�E\�D�SURPLQHQW�ORFDO�QRQ�0ăRUL�IDPLO\�
RQ�WKH�JURXQGV�WKDW�SDUW�RI�WKH�ODQG�ZDV�ZăKL�WDSX�101 The Environment Court 
had to consider disputed evidence about whether or not a taniwha (ancestral 
PRQVWHU��UHVLGHG�DORQJ�WKH�FRDVWOLQH�EHQHDWK�WKH�ODQG��PDNLQJ�LW�ZăKL�WDSX�
and therefore inappropriate for the development of a dwelling place. Judge 
+DUODQG� IRXQG� WKDW� WKHUH�ZHUH�QR�XUXSă�RU�DUFKDHRORJLFDO�ÀQGLQJV�RQ� WKH�
VLWH�ZKLFK�ZDV�LQGLFDWLYH�WKDW�WKH�VLWH�ZDV�QRW�ZăKL�WDSX��+RZHYHU��HYHQ�LI�LW�
ZDV��D�WDSX�OLIWLQJ�FHUHPRQ\�KDG�EHHQ�FRQGXFWHG�E\�NDXPăWXD�SULRU�WR������
VR�WKDW�WKH�ODQG�ZDV�QRW�ZăKL�WDSX�DQ\�PRUH�102�&RQVHTXHQWO\��WKH�FRQVHQW�
ZDV�JUDQWHG�DQG�WKH�+HPL�ZKăQDX�FRXOG�ÀQDOO\�GHYHORS�WKH�FRDVWDO�SURSHUW\�

96 (Unreported, A93/2000, Environment Court, Judges Whiting, Dart and Gapes).
97 (Unreported, A74/2002, 8 April 2002).
98 0DXQJDKDUXUX�7DQJLWX� 6RFLHW\� ,QF� DQG�2UV� Y�+DVWLQJV�'&�DQG�8QLVRQ�1HWZRUNV�/WG 

(Unreported, Environment Court, Wellington, W24/2007, 13 April 2007, Thompson CJ).
99 Ibid., at 81.
100 Hemi v Waikato District Council and Ritchie [2010] NZEnvC 216.
101 Ibid.
102 Ibid., at para 166.
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In summary, it appears there is a divergence of approach in the Environment 
&RXUW�DQG�+LJK�&RXUW�DV�WR�WKH�HOHPHQWV�ZKLFK�FRQVWLWXWH�D�ZăKL�WDSX��7KHUH�
appears to be a difference of approach in discussing the activities associated 
ZLWK� WKH�VLWH�� WKH�SUHFLVH� ORFDWLRQ�RI�ZăKL� WDSX�VLWHV�� WKH�VL]H�DQG�VFDOH�RI�
ZăKL� WDSX�� WKH�XVH�RI�RXWVLGH�H[SHUWV�DQG� WKH�HPSKDVLV� WR�EH�SODFHG�XSRQ�
RUDO� WUDGLWLRQDO�NDXPăWXD� �HOGHU��HYLGHQFH��6XFK�FRQWUDGLFWRU\�DSSURDFKHV�
KHLJKWHQ� WKH� WHQVLRQ� LQ� WKHVH� ODQGVFDSH� FRQÁLFWV�� 3URWUDFWHG� FRQÁLFW� RYHU�
ZăKL�WDSX�LV�LQHYLWDEOH�

3UHGLFWDEO\��ZăKL� WDSX�EDWWOHV103 continue to erupt around New Zealand in 
SODFHV�VXFK�DV�WKH�ZăKL�WDSX�3XNHWXWX�,VODQG�LQ�WKH�PLGGOH�RI�WKH�0DQXNDX�
Harbour where the Manukau City Council wants to discharge 4.4 million cubic 
PHWUHV�RI�WUHDWHG�VHZDJH�RYHU�WKH�QH[W����\HDUV�104�SURWHFWLQJ�ZăKL�WDSX�DORQJ�
EHDXWLIXO�EHDFKHV�LQ�:KDQJDUD��7RODJD�%D\�DQG�WKH�)DU�1RUWK�105 in opposition 
WR�D�/DNH�7DXSR�WRXULVW�GHYHORSPHQW�RQ�$FDFLD�%D\�106 the construction of 
WKH�6DQGKLOOV�([SUHVVZD\�WR�UHYDPS�6WDWH�+LJKZD\���QHDU�:DLNDQDH�107 the 
SURWHFWLRQ�RI�ZăKL�WDSX�ZDWHUZD\V�VXFK�DV�WKH�7H�:DLNRURSXSX�6SULQJV�LQ�
Golden Bay108�DQG�WKH�:DLNRNR�6SULQJ�LQ�+DZNH·V�%D\�109�DQG�1JăWL�.DKX·V�
VXFFHVVIXO�RSSRVLWLRQ�WR�LQYHVWPHQW�EDQNHU�3DXO�.HOO\·V�GHYHORSPHQW�SODQV�
WR�EXLOG�KRPHV�RYHUORRNLQJ�.DULNDUL�%HDFK�RQ�'RXEWOHVV�%D\�ZKLFK�LV�RQ�
WRS�RI�D�ZăKL�WDSX�FDYH�ZKHUH�1JăWL�.DKX�VD\�WKH�ERQHV�RI�WKHLU�DQFHVWRUV�
were laid.110

103� 7KHUH�DUH�QXPHURXV�FRQWHPSRUDU\�EDWWOHV�RYHU�ZăKL�WDSX��6HH��IRU�H[DPSOH��́ :DLWDUD�EHDFK�
toilet plan runs into tapu” The Daily News ����-XQH��������́ 6DFUHG�VLWH�UXOLQJ�KLWV�GHYHORSHUVµ�
The New Zealand Herald ����$SULO��������´*RYHUQPHQW�EHVWRZV�¶QDWLRQDO�LPSRUWDQFH·�RQ�
0ăRUL�VXSHUVWLWLRQ�¶DQFHVWUDO�ODQGVFDSHV·µ�The Independent ���$SULO��������´/DQGRZQHUV�
VHHN�WR�UHFODLP�SURSHUW\�ULJKWV�IURP�ZăKL�WDSXµ�Stuff ����)HEUXDU\��������́ 7KH�QRQ�VHQVH�RI�
ZăKL�WDSXµ�The Nelson Mail ����'HFHPEHU��������´3URSHUW\�ULJKWV�H[WLQJXLVKHG�E\�0ăRUL�
tapu” The Independent ����1RYHPEHU��������´+XQGUHGV�VLJQ�SHWLWLRQ�DJDLQVW�ZăKL�WDSXµ�
New Zealand Herald ���'HFHPEHU��������DQG�́ &ODUN�GHIHQGV�ZăKL�WDSX�SURFHVVµ��7HOHYLVLRQ�
New Zealand (19 November 2002). For more recent examples, see the references below.

104� ´3URSRVHG�¶SRR�WD[·�IRU�LVODQG�GXPSLQJµ��New Zealand Herald (18 May 2009). See also 
“Untouched world lies on our doorstep” Manukau Courier (5 January 2010).

105 “Idyllic area hiding its sacred treasures” New Zealand Herald ����-DQXDU\��������´%HDFK�
fears played down” The Dominion Post� ���� -DQXDU\�������� DQG�´&RXUWV� VKRXOG�GHFLGH�
beachfront land row – judge” New Zealand Herald (20 January 2009).

106 “House owner refusing to budge” The Dominion Post (6 October 2009).
107 “Iwi has grave fears over Waikanae expressway” The Dominion Post (17 December 2009).
108 “DoC brings in plan to protect famous spring” New Zealand Herald (6 April 2009).
109 “Manmade pond listed as sacred” The Dominion Post (18 August 2009).
110 P de Graaf “Iwi defeats US billionaire in holiday homes row” The Northern Advocate (4 

October 2011).
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The litigation over the Ngawha prison site in the 2002 decision of %HDGOH�	�
:LKRQJL�Y�0LQLVWHU�RI�&RUUHFWLRQV�	�1RUWKODQG�5HJLRQDO�&RXQFLO111 indicates 
WKDW�WKHVH�FKDOOHQJHV�RI�WU\LQJ�WR�GHÀQH�ZăKL�WDSX�WKURXJK�OLWLJDWLRQ�DUH�QRW�
going away. It suggests that, if anything, the incidence of these value arguments 
LV�OLNHO\�WR�LQFUHDVH��7KDW�FDVH�LQYROYHG�VXEVWDQWLDO�H[SHUW�0ăRUL�ZLWQHVVHV�
both supporting and opposing the development and discussing the effects of 
the proposal on the ancient pathways of a taniwha (monster).112

,W�FDQ�DOVR�EH�QRWHG�WKDW�WKH�5HVRXUFH�0DQDJHPHQW�$FW������UHTXLUHV�GHFLVLRQ�
makers to recognise the need to protect historic heritage from inappropriate 
GHYHORSPHQW��ZKLFK�LQFOXGHV�´VLWHV�RI�VLJQLÀFDQFH�WR�0ăRUL��LQFOXGLQJ�ZăKL�
tapu”.113�7KLV�LV�DQ�LPSRUWDQW�LVVXH��QRW�MXVW�EHFDXVH�RI�WKH�UHTXLUHPHQWV�RI�
WKH�50$�������EXW�DOVR�EHFDXVH�WKH�SULQFLSOHV�RI�QDWXUDO�MXVWLFH�UHTXLUH�WKDW�
people are given a fair hearing. Can that occur if the decision-making process 
�LQFOXGLQJ�GHFLVLRQ�PDNHUV�� KDV� LQVXIÀFLHQW� LQIRUPDWLRQ� DERXW� WKH�0ăRUL�
values and evidence presented?

Given such complex issues when attempting to acknowledge tikanga 0ăRUL�LQ�
OHJLVODWLRQ�JHQHUDOO\�DQG�ZăKL�WDSX�VSHFLÀFDOO\��ZKDW�DUH�SRVVLEOH�DSSURSULDWH�
options to move towards a better understanding and treatment of these issues? 
There is the suggestion from the Judicial Committee of the Privy Council 
that the pool of decision makers at the Environment Court (and High Court) 
OHYHO�RXJKW�WR�LQFOXGH�SHRSOH�DEOH�WR�GHDO�DSSURSULDWHO\�ZLWK�0ăRUL�YDOXHV�114

,W�PLJKW�EH�XVHIXO�WR�KDYH�DYDLODEOH�IRU�FDVHV�UDLVLQJ�0ăRUL�LVVXHV�D�UHVHUYH�SRRO�
of alternate Judges and Deputy Commissioners. At all events their Lordships 
H[SUHVV�WKH�KRSH�WKDW�D�VXEVWDQWLDO�0ăRUL�PHPEHUVKLS�ZLOO�SURYH�SUDFWLFDEOH�
if the case does reach the Environment Court.

Against this we may contrast the Court of Appeal approach in Watercare 
6HUYLFHV�/WG� Y�0LQKLQQLFN,115 where that Court was asked to support the 
QRWLRQ�WKDW�ZKHQ�FRQVLGHULQJ�ZKHWKHU�WKH�SLSLQJ�RI�VHZDJH�RYHU�ZăKL�WDSX�
was “offensive, or objectionable to such an extent that it has or is likely to 
have an adverse effect on the environment”. The appropriate test was what 
WKH�RUGLQDU\�0ăRUL�SHUVRQ�ZRXOG�ÀQG�REMHFWLRQDEOH��7KH�&RXUW�RI�$SSHDO�
UHMHFWHG� WKDW�YLHZ��ÀQGLQJ� WKDW� WKH� UHOHYDQW� WHVW�ZDV� WKDW�RI� WKH� ´RUGLQDU\�

111 %HDGOH�	�:LKRQJL�Y�0LQLVWHU�RI�&RUUHFWLRQV�	�1RUWKODQG�5HJLRQDO�&RXQFLO (A74/02. 8 
April 2002).

112 Ibid.
113 Resource Management Act 1991, s 2(1): “historic heritage”: (a)(iii) and (b)(iii).
114 McGuire v Hastings District Council [2001] NZRMA 557, 1 November 2001, Lord Cooke, 

para 28.
115 [1998] NZRMA 113.
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person, representative of the community at large” – presumably no matter 
KRZ�LJQRUDQW�WKDW�FRPPXQLW\�PLJKW�EH�RI�0ăRUL�YDOXHV��RU��PRUH�LPSRUWDQWO\��
its own hidden assumptions and prejudices.

9,�� 7(67,1*�7+(�(9,'(1&(�²�7(�0Ă7Ă381(1*$ PROJECT

Resorting to dictionaries and documentary sources to prove or disprove the 
H[LVWHQFH��H[WHQW�DQG�VFRSH�RI�WLNDQJD�0ăRUL�LQ�D�SDUWLFXODU�DUHD�WHQGV�WRZDUGV�
the academic and away from the determinative spiritual and cultural context 
RI�0ăRUL��$V�0HWJH�QRWHV�116

7R�FRPH�WR�JULSV�ZLWK�0ăRUL�FXVWRP�ODZ��LW�LV�QHFHVVDU\�WR�UHFRJQLVH�WKDW�0ăRUL�
concepts hardly ever correspond exactly with those Western concepts which 
they appear, on the surface, to resemble. While there is a degree of overlap, there 
are usually divergences as well. Even if the denotation – the direct reference – is 
VXEVWDQWLDOO\�WKH�VDPH��WKH�FRQQRWDWLRQV�DUH�VLJQLÀFDQWO\�GLIIHUHQW�

+HQFH� WKRVH� TXDOLÀHG� WR� DUWLFXODWH� WKH� YDOXHV� DQG� SUDFWLFHV� LQKHUHQW� LQ�
WLNDQJD�0ăRUL� DUH� XVXDOO\�0ăRUL�� HVSHFLDOO\� FRPSHWHQW� NDXPăWXD��%XW� DV�
LOOXVWUDWHG�DERYH� LQ� WKLV�FKDSWHU��ZKDW�KDSSHQV�ZKHQ�NDXPăWXD�VOLJKWO\�RU�
even diametrically disagree with what constitutes “authentic” tikanga and 
ZăKL�WDSX�RU�WKH�GHWDLOV�DQG�VFRSH�RI�D�JURXS·V�WLNDQJD�DQG�YDOXHV"

7KH�ZRUN�RI�7H�0ăWăKDXDULNL� ,QVWLWXWH� DW� WKH�8QLYHUVLW\� RI�:DLNDWR�PD\�
be of some assistance here.117�2QH�RI� WKH�NH\�SURMHFWV�RI�7H�0ăWăKDXDULNL�
Institute was the assembling of a collection of references to the concepts 
DQG�LQVWLWXWLRQV�RI�0ăRUL�FXVWRPDU\�ODZ�WR�H[SORUH�ZD\V�LQ�ZKLFK�WKH�OHJDO�
V\VWHP�RI�$RWHDURD�1HZ�=HDODQG�FRXOG�EHWWHU�UHÁHFW�WKH�EHVW�RI�WKH�YDOXHV�DQG�
SULQFLSOHV�RI�ERWK�PDMRU�FRPSRQHQW�FXOWXUHV��7KH�ÀUVW�'LUHFWRU�RI�WKH�,QVWLWXWH��
-XGJH�0LFKDHO�%URZQ��LQ�FRQVXOWDWLRQ�ZLWK�WKH�,QVWLWXWH·V�$GYLVRU\�3DQHO��
accordingly initiated 7H�0ăWăSXQHQJD,118 which is an attempt to traverse the 
existing historical materials with a view to bringing together such references 
WR�FXVWRPDU\�FRQFHSWV�DQG�LQVWLWXWLRQV�DV�DSSHDUHG�WR�FRPH�IURP�DQ�LQÁXHQWLDO�
or authoritative source and/or to exhibit explanatory insight.

7KH�0ăWăKDXDULNL� UHVHDUFKHUV� VWDUWHG�ZLWK� D� OLVW� RI� WHUPV� GHQRWLQJ� OHJDO�
and normative concepts and institutions found to be in use in historical and 
FRQWHPSRUDU\�0ăRUL�GLVFRXUVH��7KHVH�ZHUH�VHOHFWHG�ZLWK�WKH�DVVLVWDQFH�RI�
NDXPăWXD��7KH�UHVHDUFKHUV�VHDUFKHG�D�ZLGH�UDQJH�RI�UHFRUGV�IRU�HQWULHV�ZKLFK�
have been listed in chronological order under each title. Each entry consists 

116� -�0HWJH�´&RPPHQWDU\�RQ�-XGJH�'XULH·V�&XVWRP�/DZµ (Unpublished Paper for the Law 
Commission, 1996) at 3.

117� 6HH�WKH�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH�ZHEVLWH��ZZZ�OLDQ]�ZDLNDWR�DF�Q]!�
118 Benton, Frame and Meredith 7H�0ăWăSXQHQJD, above n 47.
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of a sourced statement or explanation relevant to a particular title together 
with an explanatory preface intended to supply a context for the statement or 
explanation. The purpose of the context is to enable the reader to understand 
the circumstances in which the statement or explanation arose, and to judge 
its credibility and authority.

The researchers did not set out to determine what is or is not “true custom”, 
RU�DXWKHQWLF�WLNDQJD�0ăRUL�EXW�UDWKHU�WR�UHFRUG�ZKDW�KDV�DW�YDULRXV�WLPHV�DQG�
in various circumstances been claimed to be custom. This extract from the 
7H�0ăWăSXQHQJD�VHFWLRQ�RQ�ZăKL�WDSX�H[HPSOLÀHV�WKH�DSSURDFK�WDNHQ��ZLWK�
the preamble followed by seven entries selected from sources at 30–40 year 
intervals from among the 26 included in the 2007 draft.119

:ăKL�7DSX�A place subject to serious and long-term ritual restrictions on access 
or use, for example the site of a battle or massacre, or an area of particular 
KLVWRULFDO��FHUHPRQLDO�RU�FXOWXUDO�LPSRUWDQFH��:ăKL�WDSX�LQFOXGH�EXW�DUH�E\�
QR�PHDQV�FRQÀQHG�WR�XUXSă��FHPHWHULHV���DOWKRXJK�WKH�SKUDVH�LV�RIWHQ�XVHG�
LQWHUFKDQJHDEO\�ZLWK�WKH�PRUH�VSHFLÀF�WHUP��7KH�ZRUG�ZăKL�KDV�D�FRPSOLFDWHG�
KLVWRU\��GHULYHG�XOWLPDWHO\�IURP�3URWR�0DOD\R�3RO\QHVLDQ�
EDG¶L�´ZHGJHµ��
SHUKDSV��ÀWWLQJO\��VHYHUDO�GHULYHG�PHDQLQJV��´WR�VSOLW�OHQJWKZLVHµ��´D�SDUW�RU�
SRUWLRQµ��DQG�́ SODFHµ��FRQYHUJHG�LQ�0ăRUL�WKURXJK�VOLJKWO\�GLIIHUHQW�URXWHV��WKH�
connotation of “place” is shared with cognate terms in Tuamotuan, Hawaiian 
DQG�0DUTXHVDQ��7KH�GHULYDWLRQ�RI�WDSX�LV�GLVFXVVHG�LQ�WKH�WLWOH�IRU�WKDW�FRQFHSW�

>�:$+���@�,Q�D�OHWWHU�WR�5HY��-RVKXD�0DQQ�RI����-XO\�������7KRPDV�.HQGDOO��
D�VFKRODU�DQG�NHHQ�VWXGHQW�RI�0ăRUL�ODQJXDJH�DQG�FXVWRPV��DQG�RQH�RI�WKUHH�
agents of the Church Missionary Society established at the Bay of Islands by 
Rev. Samuel Marsden, offered some advice to would-be settlers:

 “In selecting a portion of land for a settlement, it would be advisable 
to take care that it be as clear as possible of what the natives call the 
ZDKKH�WDEERR��ZăKL�WDSX���:KHUHYHU�D�SHUVRQ�KDV�EUHDWKHG�KLV�ODVW��RU�
his bones have been laid for a time, there is always a piece of timber 
set up, if there is no tree growing to perpetuate his memory. The 
wahhe tabboo is not suffered to be molested, and is held sacred both 
by friends and strangers. Amongst the natives, the least disrespect paid 
to their sacred relics or religious ceremonies and customs is considered 
D�VXIÀFLHQW�JURXQG�IRU�D�ZDU�E\�HQHPLHV�DQG�IRU�D�SXEOLF�GHEDWH�E\�
friends.” Elder, J. 0DUVGHQ·V�/LHXWHQDQWV, (Dunedin, A. H. Reed. 1934) 
p. 140.

[#WAH 06] In a Journal entry dated 5 June 1845 the missionary Thomas 
&KDSPDQ�UHFRUGHG�WKDW�D�URDG�KDG�EHHQ�SODFHG�XQGHU�D�WDSX�IRU�ÀYH�PRQWKV�DV�
WKH�UHVXOW�RI�DQ�D[H�EHLQJ�VWROHQ�IURP�D�EXULDO�JURXQG�QHDU�WKDW�URDG��.RURNDL��

119 Used with permission of the Editorial Board.
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a prominent chief, was accompanied by Chapman to seek the lifting of the 
WDSX�DV�KH�UHTXLUHG�WKH�URDG�WR�GUDJ�WZR�ODUJH�FDQRHV�RXW�WR�VHD����.RURNDL·V�
ORFDO�LQÁXHQFH�ZDV�HYLGHQW�

� ´.RURNDL�UHSOLHG�«�WKHUH�ZHUH�PDQ\�KXQGUHGV�ZKR�UHTXLUHG�WKH�XVH�RI�
WKLV�URDG�DQG�KLV�SHRSOH�LQ�SDUWLFXODU�MXVW�QRZ�«�WDNH�DZD\�WKH�¶WDSX·�
… This ended the regular part of the debate – and it was intimated 
WKDW�WKH�ÀYH�PRQWKV�ZRXOG�EH�ORZHUHG�WR�ÀYH�ZHHNV��DQG�WKLV�VHHPHG�
tolerably satisfactory.” Chapman, Thomas 1792–1876 Journal, (ATL 
Ref: MS-0498-0499).

[#WAH 11] Tongariro, like many other prominent landmarks, has always been 
UHJDUGHG�DV�D�¶PDXQJD�WDSX·��$Q�HGLWRULDO�KDV�GHVFULEHG�7RQJDULUR�DV�´7HQD�
kei tawhiti e tu mai ana Tongariro, te maunga tapu, e kore e takahia noatia 
e te waewae ware, te nohoanga o te tuatara, te takotaranga o te puehu o nga 
tupuna rangatira kua mate atu.” [In the distance is seen Tongariro, the sacred 
mountain too sacred for common feet to tread its Tuatara-guarded solitudes, 
those last resting places of the dust of chieftain]. (Te Wananga, (Vol. 1, No. 5, 
���-DQXDU\��������+HQFH�GXULQJ�WKH���WK�FHQWXU\��ORFDO�0ăRUL�RIWHQ�GLVDSSURYHG�
of Europeans travelling to Tongariro:

� ´$�NR�WH�0ăRUL�H�ULUL�DQD�NL�QJD�3DNHKD�KDHUH�NL�7RQJDULUR��KH�WRKH�
hoki na te Pakeha kia kite i te toitoi o Tongariro. Te take i riri ai te 
0ăRUL��DUD�QD�WH�0ăRUL�DXD�NLL�QHL��KH�WDSX�QR�WDXD�ZDKL��D�H�WDNDKL�
DQD�WH�3DNHKD�L�R�WH�0ăRUL�PHD�WDSX��.L�WH�3DNHKD��KH�ZKHQXD�WRQX�
WH�ZKHQXD�NDKRUH�KH�WDSX��2WLLD�NDKRUH�WH�3DNHKD�H�SXWD�L�WH�0ăRUL�NL�
WDXD�ZDKL��7KH�0ăRUL�DUH�DQJU\�ZLWK�(XURSHDQV�JRLQJ�WR�7RQJDULUR��WKH�
(XURSHDQ�DUJXH�WKDW�WKH\�ZDQW�WR�VHH�WKH�WRLWRL�RI�7RQJDULUR��7KH�0ăRUL�
EHOLHYH�(XURSHDQV�DUH�GHVHFUDWLQJ�WKH�VDFUHG�WKLQJV�RI�WKH�0ăRUL��7KH�
Europeans believe that land is just land, and not sacred. The reason 
WKH�0ăRUL�DUH�DQJU\��WKDW�LV��DFFRUGLQJ�WR�WKH�0ăRUL�WKHPVHOYHV���LV�
that that place is sacred and the Europeans are transgressing the things 
WKDW�DUH�VDFUHG�WR�WKH�0ăRUL��7R�WKH�(XURSHDQ�ODQG�LV�ODQG��LW�LV�QRW�
VDFUHG��%XW�WKH�0ăRUL�ZLOO�QRW�DOORZ�WKH�(XURSHDQ�WR�JR�WR�WKDW�SODFH��
¶7DXSR·��Te Wananga, (30 March 1878, Vol 5, No. 13) p. 140.

>�:$+���@� ,Q� WKH� DQQXDO� UHSRUW� RI� WKH�5RWRUXD�0ăRUL� /DQG�&RXQFLO� WR�
3DUOLDPHQW� E\�&DSWDLQ�0DLU�� ¶1JD�.DXQLKHUD�0DRUL·� �0DRUL�&RXQFLOV���
DWWHQWLRQ�ZDV� GUDZQ� WR� WKH� DQQR\DQFH� DQG� RIIHQFH� RI� ORFDO�0ăRUL�ZLWK�
Europeans desecrating their ancient burial places. A Rotorua meeting called 
on the Government to protect such sites:

 “Tenei ano tetahi take e akiakina ana, ara, kia hanga be tikanga kaha 
KHL�WLDNL�L�QJD�XUXSD�PH�QJD�ZDKL�WDSX�R�WH�LZL�0ăRUL��NHL�WXNLQRWLD��
kei takatakahia noatia e te Pakeha. He nui rawa te riri o te iwi mo tenei 
PDKL�QDQDNLD�D�WH�3DNHKD��D��WH�NDDWL�PDL�L�NRQD��WDKXUL�UDZD�UDWDX�NL�
WH�SDQXL�L�QJD�ZKDND��KXD�R�D�UDWDX�WDNDUR��NL�QJD�WDSX�R�WH�0ăRUL���
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.XD�WDSLULWLD�H�DX�WH�ZKDNDDKXD�R�HWDKL�R�DXD�3DNHKD�WDXUHNDUHND�L�
roto i tetahi ana tanumanga tupapaku i Te Rotoiti, e takahi ana i te 
ZDKL�L�WDNRWR�DL�QJD�WRD�SLULSRQR�R�WH�$UDZD��L�PDWH�PR�WH�.XLQL�L�WH�
SDNDQJD�R�PXD�DNH�QHL��.D�KDSD�L�NRQHL�NR�WH�7XUH�KHL�ZKLX�L�WHQHL�WX�
KDUD��7HUD�NH�QRD�DWX�WH�KDPDPD�PHKHPHD�L�WXSRQR�KH�0ăRUL�QDQD�L�
tukino tetahi urupa Pakeha, be motini kaha i oti i te hai i Rotorua, e 
LQRL�DQD�NL�WH�.DZDQDWD��QJD�NLD�WLDNLQD�R�UDWDX�WXSDSDNX�

� �>7UDQVODWLRQ�E\�7H�0ăWăKDXDULNL@�´$QRWKHU�UHDVRQ�WKH\�DUH�XUJLQJ�
that this should happen is so that they can develop a strict protocol 
WR�SURWHFW�0ăRUL�JUDYH\DUGV�DQG�VDFUHG�VLWHV��LQ�FDVH�WKH\�DUH�DEXVHG�
and trampled on by Pakeha. The people are very angry with Pakeha 
for this reckless behaviour. The conversation ended there, and they 
went on to read aloud the accounts of their careless behaviour (toward 
things sacred to the Maori). I have attached the photograph of some of 
those Pakeha scoundrels inside a burial plot, in Rotoiti, desecrating the 
resting place of close allies of Te Arawa, who died for the Queen in the 
ZDU��7KH�ODZ�LV�LQDGHTXDWH�WR�SXQLVK�WKLV�W\SH�RI�FULPH��2Q�WKH�RWKHU�
KDQG�WKHUH�ZRXOG�EH�TXLWH�DQ�RXWFU\�LI�LW�ZDV�WKRXJKW�WKDW�D�0ăRUL�KDG�
YLRODWHG�D�3DNHKD�JUDYH��D�VWURQJ�PRWLRQ�ZDV�SDVVHG�DW�WKH�PHHWLQJ�LQ�
5RWRUXD��UHTXHVWLQJ�WKH�*RYHUQPHQW�WR�SURWHFW�WKHLU�GHDG��µ�Te Puke 
ki Hikurangi, (Vol 5, Issue 14, 30 September 1903) p. 2.

>7KH� HQWU\� JRHV� RQ� WR� TXRWH� WKH� V\PSDWKHWLF� FRPPHQW� RI� ´$�(XURSHDQ�
QHZVSDSHUµ�RQ�WKLV�DVSHFW�RI�0DLU·V�UHSRUW��ZKLFK�FRQFOXGHG�@

 “… A thoughtless European, accustomed to regard his own cemeteries 
with every mark of respect and reverence, might readily look upon a 
Maori burial ground with very different feelings. The place where a 
white man deposits his dead has all the symbols of a place of mourning 
�� EXW� D�0DRUL�EXULDO�SODFH� LV�PHUHO\�D�FDYH� IXOO�RI�ERQHV³WLOO�RQH�
remembers that it is the native fashion, and is just as sacred to him as 
WKH�WRPE�ÀOOHG�FHPHWHU\�RI�WKH�3DNHKD�µ�A-G, (28/2/03).

[#WAH 21] As part of the 1940 Centennial Celebrations marking 100 years 
VLQFH�WKH�VLJQLQJ�RI�WKH�7UHDW\�RI�:DLWDQJL��VHYHUDO�0ăRUL�¶ZDND�WDXD·�RU�ZDU�
canoes were constructed. The building process and the site were considered 
tapu. Some European observers failed to realise this as was reported in a local 
newspaper article. Some persons permitted themselves to be photographed 
VLWWLQJ�RQ�WKH�FDQRH�WR�WKH�GLVPD\�RI�0ăRUL�ZKR�FRQVLGHUHG�VXFK�DQ�DFW�DV�
desecration.

� ´7KH� FDQRH�ZKLFK� WKH�0DRULV� DUH�EXLOGLQJ� DW�.HULNHUL� LV� WDSX��$OO�
Pakeha should remember this fact, especially females to whom it is 
GRXEO\�WDSX«�,W�VHHPV�D�SLW\�WKDW�WKH�0DRULV��LQ�OHDYLQJ�WKH�.HULNHUL�
canoe lying about in such an open and accessible spot, did not think 
WR�LQGLFDWH�LWV�XQWRXFKDEOH�FKDUDFWHU��$�QRWLFH��¶7KLV�FDQRH�LV�WDSX��
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SOHDVH�GR�QRW�WRXFK·�ZRXOG�KDYH�WKH�GHVLUHG�HIIHFW��,Q�WKH�PHDQWLPH��
it is suggested that those who have violated the tapu should make 
handsome donations to the funds which it is proposed to organise so 
DV� WR� DVVLVW� WKH�0DRULV� LQ� WKHLU� HQWLUHO\�FRPPHQGDEOH�ZRUN�µ� ¶7KH�
3ODFH�LV�7DSX·��The Northern Advocate, (November 17, 1938).

>�:$+���@�7H�7DRX� KLVWRULDQ�&ROOHHQ�0��6KHIÀHOG� UHODWHG� WKH� KLVWRULFDO�
UHODWLRQVKLS� RI� WKLV�1JăWL�:KDWXD� KDSX�ZLWK� WKH� VDQGKLOOV� IURP�0XULZDL�
through to the northern stretches at Rangatira. She observed that by the time 
WKH�ÀUVW�3DNHKD�FDPH��7H�7DRX�NQHZ�HYHU\�DVSHFW�RI�OLYLQJ�LQ�WKH�VDQGKLOOV��DQG�
generations of their forbears were laid to rest in hidden burial places among 
the dunes. She continued:

 “In the forest and on the sand we work in harmony with men of other 
races who still respect our customs and wishes. The old wahi tapu 
are all fenced off today and left unplanted, and the seaward face of 
Oneonenui has been set aside as a tapu area because of the hundred 
Waikato who were once slain there. The future of Te Taou is ably 
guarded by the men of the State Forest Service.” Te Ao Hou, (No. 40, 
September 1962) p. 46.

>�:$+���@�7KH� LVVXH� RI�ZăKL� WDSX� KDV� DOVR� IUHTXHQWO\� FRPH� EHIRUH� WKH�
Environment Court, particularly as a result of section 6(e). Where it has been 
DOOHJHG�WKDW�D�VLWH�LV�ZăKL�WDSX��WKH�&RXUW�KDV�KDG�WR�JUDSSOH�ZLWK�WKH�PHDQLQJ�
RI�ZăKL� WDSX�DQG�KRZ� WR�SURYLGH� IRU� VLWHV�GHWHUPLQHG� WR�EH�ZăKL� WDSX�� ,Q�
Winstone Aggregates WKH�&RXUW�UHFRUGHG�HYLGHQFH�RI�ZăKL�WDSX�IURP�0U�5LPD�
+HUEHW��WKH�PDQDJHU�RI�WKH�1JăWL�1DKR�&R�RSHUDWLYH�6RFLHW\�/LPLWHG��ZKR�
GHÀQHG�ZăKL�WDSX�DV

 “… physical features or phenomena, either on land or water, which 
KDYH�VSLULWXDO��WUDGLWLRQDO��KLVWRULFDO�DQG�FXOWXUDO�VLJQLÀFDQFH�WR�RXU�
SHRSOH��:DDKL�WDSX�DV�FRQFHLYHG�E\�0ăRUL�PD\�RULJLQDWH�IURP�SUH�
contact history or from post-European history through to the present 
GD\��7KH�ZDDKL�WDSX�LGHQWLÀHG�XS�XQWLO�UHFHQW�WLPHV�E\�XV�LQFOXGHG�
FXOWLYDWLRQ�DUHDV�DQG�0ăRUL�HDUWKZRUNV�DQG�EXULDO�DUHDV�ZKLFK�DUH�DOO�
RI�ORQJ�VWDQGLQJ�LPSRUWDQFH�WR�WKH�0ăRUL�SHRSOH�RI�RXU�DUHD�µ�Winstone 
Aggregates Ltd v Franklin District Council (AO 80/02, 17 April 2002).

,Q� WKH� VDPH� FDVH�� D�0ăRUL� HQYLURQPHQWDO� FRQVXOWDQW� DQG� IRUPHU�:DLWDQJL�
Tribunal Director, Buddy Mikaere, giving evidence on behalf of Winston 
Aggregates, argued that ZăKL�WDSX�ZHUH�YHU\�VPDOO�VSHFLÀHG�SODFHV��UDWKHU�
than general areas.
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VII. SOME FORMATIVE CONCLUSIONS

Cultures view the world differently, and valuing that difference is an important 
VWHS� WRZDUGV�XQGHUVWDQGLQJ��DFNQRZOHGJLQJ�DQG�HYHQ�FHOHEUDWLQJ�D�0ăRUL�
world-view. Unfortunately, this has not always been the case in Aotearoa and 
cultural misunderstanding and ethnocentrism have been the causes of much 
FRQÁLFW�WKURXJKRXW�KLVWRU\�IURP�WKH�EORRG\�H[HFXWLRQ�RI�WKH�)UHQFK�VDLORUV�LQ�
�����WR�WKH�FRQWHPSRUDU\�OHJDO�EDWWOHV�RYHU�ZăKL�WDSX�WRGD\��%XW�WKH�&RXUWV�
DUH�PRYLQJ�WR�DOOHYLDWH�SRWHQWLDO�DQG�UHDO�FRQÁLFW�RYHU�ZăKL�WDSX�E\�JLYLQJ�
ZHLJKW�WR�0ăRUL�LQWHUSUHWDWLRQV�RI�WKHVH�VDFUHG�VLWHV��&RQVHTXHQWO\��ZăKL�WDSX�
are accepted by the judiciary as more than just burial grounds in that there may 
EH�D�YDULHW\�RI�FDXVHV�ZK\�WDSX�VWDWXV�PD\�EH�JLYHQ��:ăKL�WDSX��PRUHRYHU��
do not necessarily stand separate from places used for everyday life, and may 
sometimes be associated with secular features and values.

The common law doctrine of Aboriginal title and the Treaty of Waitangi 1840 
SURPLVHG�WKH�SURWHFWLRQ�RI�0ăRUL�FXOWXUDO�YDOXHV��7KURXJK�WKH�LQWURGXFWLRQ�
RI� WKH�FRQFHSW�RI�ZăKL� WDSX� LQWR� ODZ��DQG� WKH� LQWHUSUHWDWLRQV�PDGH�E\� WKH�
courts, there is now formal acknowledgement that non-European concepts 
RI�VDFUHGQHVV�DUH�LPSRUWDQW��DQG�DQ�DFFHSWDQFH�RI�WLNDQJD�0ăRUL�UHODWLQJ�WR�
ZăKL�WDSX�DQG�RWKHU�0ăRUL�FRQFHSWV��7KHVH�FKDQJHV�RYHU�WKH�SDVW�WZR�GHFDGHV�
KDYH�PHDQW�WKDW�WLNDQJD�FRQFHSWV�VXFK�DV�ZăKL�WDSX�KDYH�QRZ�EHFRPH�ZLGHO\�
acknowledged, even if sometimes begrudgingly.

)XUWKHUPRUH��ZăKL�WDSX�DUH�QRW�DOZD\V�VDFURVDQFW�²�WDSX�VWDWXV�FDQ�EH�XSOLIWHG��
DQG�LQ�VRPH�FDVHV�WKH�UHOHYDQW�0ăRUL�FRPPXQLW\�PD\�FRPH�WR�DQ�DJUHHPHQW�
DV�WR�WKH�JURXQGV�XQGHU�ZKLFK�ZăKL�WDSX�FDQ�EH�GLVWXUEHG��7KHUH�LV�VFRSH�IRU�
VXFK�D�FRXUVH�RI�DFWLRQ�ERWK�LQ�WHUPV�RI�WLNDQJD�0ăRUL��WDSX�OLIWLQJ��DQG�DOVR�
legal precedent – thus rendering the land open for appropriate development. 
,Q�RWKHU�FLUFXPVWDQFHV��LW�PD\�EH�DSSURSULDWH�WR�SUHVHUYH�WKH�VWDWXV�TXR��%XW�
0ăRUL�VKRXOG�EH�PDNLQJ�WKHVH�GHFLVLRQV��QRW�RWKHUV�

+RZHYHU��ZKLOH�WLNDQJD�0ăRUL�YDOXHV��FXVWRPV�DQG�LQVWLWXWLRQV�KDYH�QRZ�UH�
entered the New Zealand legal system, there is evidence that the system may 
QRW�\HW�KDYH�WKH�WRROV�RU�KDYH�GHYHORSHG�D�VXIÀFLHQWO\�LQIRUPHG�DSSURDFK�
to dealing appropriately with those values and customs. This article has 
highlighted some of the complexities that the Environment and High Courts 
DUH�IDFLQJ�ZKHQ�DWWHPSWLQJ�WR�LQFRUSRUDWH�DQG�GHÀQH�WLNDQJD�LQ�OHJLVODWLRQ�
WKURXJK�OLWLJDWLRQ�VSHFLÀFDOO\�DURXQG�ZăKL�WDSX��7KH�DUWLFOH�KLJKOLJKWHG�WZR�
possible options to move towards a better understanding and treatment of these 
challenges in the legal system and society generally by involving competent 
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0ăRUL�LQ�WKH�GHFLVLRQ�PDNLQJ�SURFHVVHV�DQG�UHIHUULQJ�WR�WKH�PRUH�H[WHQVLYH�
XVH�RI�DXWKRULWDWLYH�DQG�ZHOO�DXGLWHG�WLNDQJD�0ăRUL�UHIHUHQFH�ZRUNV�VXFK�DV�
the 7H�0ăWăSXQHQJD�SURMHFW�RI�WKH�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH�DW�WKH�
University of Waikato.

The 7H�0ăWăSXQHQJD project will prove useful to the judiciary and wider 
public particularly, inter alia, where challenges are located at this interface 
EHWZHHQ�WLNDQJD�0ăRUL�FXVWRP�DQG�6WDWH�UHJXODWRU\�V\VWHPV��*LYHQ�WKDW�Te 
0ăWăSXQHQJD includes well-audited historical and contemporary research, 
primary and secondary and written and oral sources, it will assist with 
FRQWULEXWLQJ�WR�WLNDQJD�0ăRUL�GHEDWHV�DQG��PRUH�LPSRUWDQWO\��IRU�UHÁHFWLQJ�RQ�
WKH�EHVW�FXVWRPDU\�FRQFHSWV��LQVWLWXWLRQV�DQG�YDOXHV�RI�ERWK�RI�1HZ�=HDODQG·V�
PDMRU�IRXQGLQJ�FXOWXUHV�²�0ăRUL�DQG�3ăNHKă�

There still appears to be a potential for the values of the dominant society to 
be “regularly applied in the assessment of proposals without a thought as to 
their origin”.120�2Q�WKH�RWKHU�KDQG��SHUKDSV�VXIÀFLHQW�WRROV�QRZ�H[LVW�WKDW�FDQ�
EH�DSSOLHG�WR�DGGUHVV�WKDW�VLWXDWLRQ�DQG�WKH�LQFOXVLRQ�DJDLQ�RI�WLNDQJD�0ăRUL�
values, customs and institutions within contemporary New Zealand society.

Finally, this article suggests that we are well into experiencing the re-
emergence of a hybrid legal system that recognises both the English legal 
WUDGLWLRQ�DV�LW�KDV�GHYHORSHG�LQ�$RWHDURD�DQG�HOHPHQWV�RI�WLNDQJD�0ăRUL��7KH�
New Zealand legal system should continue to evolve in order to accommodate 
WKH�EHVW�YDOXHV�DQG�OHJDO�FRQFHSWV�IURP�ERWK�0ăRUL�DQG�3ăNHKă�FXOWXUHV�DQG�
FRPPXQLWLHV��0ăRUL� VKRXOG� EH� RSHQ� WR� WKH� RSWLRQ�RI� DSSURSULDWH� FXOWXUDO�
FKDQJH��DV�VKRXOG�3ăNHKă�DQG�RWKHU�QRQ�0ăRUL�1HZ�=HDODQGHUV��VR�WKDW�ZH�
FDQ�WRJHWKHU�FUHDWH�DQ�HIIHFWLYH�OHJDO�V\VWHP�ZLWK�VXIÀFLHQW�ÁH[LELOLW\�DQG�
robustness to meet the needs of the citizens of Aotearoa-New Zealand in and 
beyond the 21st century.

.ăXD�H�KRNRQD�WH�ZKHQXD��KH�PHD�RWL�WRQX�DWX��QĿNX�KRNL�WH�ZKHQXD��KH�PDQHQH�
KRNL�NRXWRX��KH�QRKR�QRD�NL�DKDX��²�7KH�ODQG�VKDOO�QRW�EH�VROG�IRUHYHU��IRU�WKH�
ODQG�LV�PLQH��IRU�\H�DUH�VWUDQJHUV�DQG�VRMRXUQHUV�ZLWK�PH��²�/HYLWLFXV�������

120 Waitangi Tribunal, The Manukau Report (Wai 8, Wellington, 1985) at 78.
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APPENDIX I. 
5(6285&(�0$1$*(0(17�$&7�������6(&7,216���(�����$��$1'��

6 Matters of national importance

In achieving the purpose of this Act, all persons exercising functions and 
powers under it, in relation to managing the use, development, and protection 
of natural and physical resources, shall recognise and provide for the following 
matters of national importance:

….

�H��7KH�UHODWLRQVKLS�RI�0ăRUL�DQG�WKHLU�FXOWXUH�DQG�WUDGLWLRQV�ZLWK�WKHLU�DQFHVWUDO�
lands, water, sites, waahi tapu, and other taonga.

7 Other matters

In achieving the purpose of this Act, all persons exercising functions and 
powers under it, in relation to managing the use, development, and protection 
RI�QDWXUDO�DQG�SK\VLFDO�UHVRXUFHV��VKDOO�KDYH�SDUWLFXODU�UHJDUG�WR³

�D��.DLWLDNLWDQJD�

….

8 Treaty of Waitangi

In achieving the purpose of this Act, all persons exercising functions and 
powers under it, in relation to managing the use, development, and protection 
of natural and physical resources, shall take into account the principles of the 
Treaty of Waitangi (Te Tiriti o Waitangi).

APPENDIX II. 
&855(17�/(*,6/$7,21�:,7+�5()(5(1&(6�72�0Ă25,�:Ă+,�7$38

*HQHUDO�/HJLVODWLRQ

Biosecurity Act 1993, s 57.

Biosecurity Amendment Act 1997, s 35.

Building Act 2004, s 39. 

Building Amendment Act 2009, s 14.

http://www.legislation.govt.nz/act/public/2009/0025/29.0/link.aspx?search=qs_act_wahi+tapu_noresel&p=1
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Climate Change Response Act 2002, s 37.

Crown Forest Assets Act 1989, s 18.

Crown Minerals Act 1991, ss 17, 51.

Education Act 1989, s 214.

Fisheries Act 1996, s 121.

Hazardous Substances and New Organisms Act 1996, s 6.

Historic Places Act 1993, ss 22, 25, 28, 32, 32A, 33, 103.

Historic Places Amendment Act 2006, ss 8, 10, 13, 14, 15.

Local Government Act 2002, s 77.

/RFDO�*RYHUQPHQW�2IÀFLDO�,QIRUPDWLRQ�DQG�0HHWLQJV�$FW�������V���

Marine and Coastal Area (Takutai Moana) Act 2011, ss 78, 79.

Overseas Investment Act 2005, s 6.

Reserves and Other Lands Disposal Act 1995, s 3.

Resource Management Act 1991, ss 2, 6(1).

Resource Management Amendment Act 2003, s 3.

Resource Management Amendment Act (No 2) 2011, Schedule 2: Chapter 6: 
“Amendments to Waikato Regional Coastal Plan”

State-Owned Enterprises Act 1986, s 27D.

Summit Road (Canterbury) Protection Act 2001, s 5.

Te Ture Whenua Maori Act 1993, Preamble.

Te Ture Whenua Maori Amendment Act 2002, s 56.

/HJLVODWLRQ�$IIHFWLQJ�6SHFLÀF�,ZL�RU�0ăRUL�*URXSV

$IÀOLDWH�7H�$UDZD�,ZL�DQG�+DSX�&ODLPV�6HWWOHPHQW�$FW�������3UHDPEOH��V����

1JDD�5DXUX�.LLWDKL�&ODLPV�6HWWOHPHQW�$FW�������6FKHGXOH����

1JăL�7DKX�&ODLPV�6HWWOHPHQW�$FW�������V�����

http://www.legislation.govt.nz/act/public/1996/0088/latest/link.aspx?search=qs_act_wahi+tapu_noresel&p=1
http://www.legislation.govt.nz/act/public/1993/0038/latest/link.aspx?search=qs_act_wahi+tapu_noresel&p=1
http://www.legislation.govt.nz/act/public/2006/0033/latest/link.aspx?search=qs_act_wahi+tapu_noresel&p=1
http://www.legislation.govt.nz/act/public/2002/0084/latest/link.aspx?search=qs_act_waahi+tapu_noresel&p=1
http://www.legislation.govt.nz/act/public/1987/0174/latest/link.aspx?search=qs_act_waahi+tapu_noresel&p=1
http://www.legislation.govt.nz/act/public/2011/0003/latest/link.aspx?search=qs_act_wahi+tapu_noresel&p=1
http://www.legislation.govt.nz/act/public/2005/0082/latest/link.aspx?search=qs_act_wahi+tapu_noresel&p=1
http://www.legislation.govt.nz/act/public/1995/0054/latest/link.aspx?search=qs_act_wahi+tapu_noresel&p=1
http://www.legislation.govt.nz/act/public/2003/0023/latest/link.aspx?search=qs_act_wahi+tapu_noresel&p=2
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1JăWL�$SD��1RUWK�,VODQG��&ODLPV�6HWWOHPHQW�$FW�������V���

1JăWL�$ZD�&ODLPV�6HWWOHPHQW�$FW�������3UHDPEOH�

1JăWL�0XWXQJD�&ODLPV�6HWWOHPHQW�$FW�������3UHDPEOH�

1JăWL�5DUXD�$WLDZD�,ZL�7UXVW�(PSRZHULQJ�$FW�������6FKHGXOH���

1JăWL�5XDQXL�&ODLPV�6HWWOHPHQW�$FW�������V���

1JăWL�7DPD�&ODLPV�6HWWOHPHQW�$FW�������3UHDPEOH��

1JăWL�7ŗUDQJLWXNXD�&ODLPV�6HWWOHPHQW�$FW�������3UHDPEOH�

1JăWL�7ŗZKDUHWRD��%D\�RI�3OHQW\��&ODLPV�6HWWOHPHQW�$FW�������3UHDPEOH�

1JăWL�7ŗZKDUHWRD��5DXNDZD�� DQG�7H�$UDZD�5LYHU� ,ZL�:DLNDWR�5LYHU�$FW�
2010, Schedule 1.

Pouakani Claims Settlement Act 2000, Schedule 8.

Te Roroa Claims Settlement Act 2008, Preamble.

Te Uri o Hau Claims Settlement Act 2002, Preamble, s 32.

7H�:KăQDX�D�7DXSDUD�7UXVW�(PSRZHULQJ�$FW�������6FKHGXOH���

Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010, 
Schedule 2: Vision and Strategy for the Waikato River.

Waitutu Block Settlement Act 1997, s 8.
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I. INTRODUCTION

I swear that I will well and truly serve Her Majesty, Her heirs and successors, 
DFFRUGLQJ�WR�ODZ��LQ�WKH�RIÀFH�RI���DQG�,�ZLOO�GR�ULJKW�WR�DOO�PDQQHU�RI�SHRSOH�
after the laws and usages of New Zealand without fear or favour, affection 
or ill will. So help me God.2

7KH�MXGLFLDO�RDWK�UHTXLUHV�D�-XGJH�WR�GR�ULJKW�WR�DOO�SHRSOH�´DIWHU�WKH�ODZV�
and usages of New Zealand”, without fear or favour, affection or ill will. It is 
LQKHUHQW�LQ�WKH�RDWK�WKDW�WKH�-XGJH�ZLOO�WUHDW�0ăRUL��3ăNHKă�DQG�RWKHU�HWKQLF�
JURXSV� HTXDOO\�� DSSO\LQJ�ERWK� ODZV� DQG� ´XVDJHVµ�RI�1HZ�=HDODQG��:KHQ�
FRQVLGHULQJ�LI�LW�LV�SHUPLVVLEOH�WR�DSSO\�0ăRUL�FXVWRP�LQ�DQ\�JLYHQ�VHWWLQJ��
the Judge must consider whether it is a “usage” properly to be applied as part 
of the law of New Zealand.

,Q�GHWHUPLQLQJ�WKDW�TXHVWLRQ��D�-XGJH�PXVW�UHPHPEHU�WKDW�WKHUH�LV�DV�PXFK�D�
´0ăRUL�ODZµ�DV�WKHUH�LV�D�´0ăRUL�ODQJXDJHµ�3 The sense of identity that leads 
WR�WKDW�SURSRVLWLRQ�LV�UHÁHFWHG�LQ�WKH�ZKDNDWDXNĦ�

E kore au e ngaro 
+H�NăNDQR�L�UXLD�PDL�L�5DQJLăWHD4

In 1840, in a communication from the British Government to Governor 
Hobson, the Governor was instructed to recognise the customs developed 
E\�0ăRUL�5

�� ,�DFNQRZOHGJH�ZLWK�JUDWLWXGH�WKH�FRQVLGHUDEOH�DVVLVWDQFH�SURYLGHG�E\�%ODLU�.HRZQ��-XGJHV·�
Clerk, High Court Auckland, in the preparation of this paper. I have also drawn extensively, 
not always with attribution, from New Zealand Law Commission 0ăRUL�&XVWRP�DQG�9DOXHV�
LQ�1HZ�=HDODQG�/DZ (NZLC SP9 2001), to which I was a party.

2 The judicial oath. Section 18, Oaths and Declarations Act 1957. The oath, in this form, 
ZDV�ÀUVW�WDNHQ�LQ�1HZ�=HDODQG�LQ������LQ�DFFRUGDQFH�ZLWK�V���RI�WKH�3URPLVVRU\�2DWKV�$FW�
1873.

3 Durie “Will The Settlors Settle? Cultural Conciliation and Law” (1996) 8 Otago Law Review 
449 at 451.

�� ,�ZLOO�QHYHU�EH�ORVW�IRU�,�DP�D�VHHG�VRZQ�IURP�5DQJLăWHD�
5 'LVSDWFK�IURP�/RUG�-RKQ�5XVVHOO�WR�*RYHUQRU�+REVRQ����'HFHPEHU������(1841) 311 New 

Zealand Parliamentary Papers 24 cited in Frame “Colonising Attitudes Towards Maori 
Custom” (1981) NZLJ 105 at 105-106. Emphasis added.
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>7KH�0ăRUL�SHRSOH@�KDYH�HVWDEOLVKHG�E\� WKHLU�RZQ�FXVWRPV�D�GLYLVLRQ�DQG�
appropriation of the soil ... with usages having the character and authority 
of law … it will of course be the duty of the protectors to make themselves 
conversant with these native customs …

I suggest that it is no coincidence that the word “usages” also appears in the 
judicial oath.

Section 71 of the New Zealand Constitution Act 1852 provided:

And whereas it may be expedient that the Laws, Customs, and Usages of the 
aboriginal or native Inhabitants of New Zealand, so far as they are not repugnant 
to the general Principles of Humanity, should for the present be maintained 
for the Government of themselves, in all their Relations to and Dealings with 
each other, and that particular Districts should be set apart within which such 
Laws, Customs, or Usages should be so observed:

It shall be lawful for Her Majesty … from Time to Time to make Provision for 
the Purposes aforesaid, any Repugnancy of any such native Laws, Customs, 
or Usages to the Law of England, or to any Law, Statute, or Usage in force in 
New Zealand, or in any Part thereof, in anywise notwithstanding.

However, this section was never used. It was repealed on enactment of 
the Constitution Act 1986. No districts were “set aside” in terms of s 71 
notwithstanding the efforts of those associated with, among others, the 
.ĦQJLWDQJD�PRYHPHQW�6

1RWZLWKVWDQGLQJ�WKH�SURPLVLQJ�VWDUW�WR�WKH�UHFRJQLWLRQ�RI�0ăRUL�FXVWRPV�DW�WKH�
beginning of European settlement, those responsible for governing the Colony 
DIWHU�WKH�7UHDW\�RI�:DLWDQJL�ZDV�VLJQHG�TXLFNO\�DFWHG�WR�GLVSHO�WKH�QRWLRQ�WKDW�
0ăRUL�FXVWRP�DQG�%ULWLVK�VRYHUHLJQW\�FRXOG�FRDOHVFH��$�FOHDU�H[DPSOH�RI�WKH�
JURZLQJ�GHQLDO�RI�0ăRUL�FXVWRP�ODZ�LV�IRXQG�LQ�3UHQGHUJDVW�&-·V�MXGJPHQW�
in Wi Parata v The Bishop of Wellington.7 The Chief Justice said:8

… Had any body of law or custom, capable of being understood and 
administered by the Courts of a civilised country, been known to exist, the 
British Government would surely have provided for its recognition, since 
nothing could exceed the anxiety displayed to infringe no just right of the 
aborigines. …

…

�� -RVHSK� ´&RORQLDO�%LFXOWXUDOLVP"�7KH�5HFRJQLWLRQ�	�'HQLDO� RI�0ăRUL�&XVWRP� LQ� WKH�
Colonial & Post-Colonial Legal System of Aotearoa/New Zealand” Paper presented to Te 
0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH��8QLYHUVLW\�RI�:DLNDWR�)567�3URMHFW�������DW����DEVWUDFW��

7 Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) 72.
8 Ibid at 77-78 and 79-80.
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Whatever may be meant by the phrase “the persons or property, whether real 
RU�SHUVRQDO��RI�WKH�0ăRUL�SHRSOH�µ�WKH�QH[W�IROORZLQJ�ZRUGV��´DQG�WRXFKLQJ�
WKH� WLWOH�µ� >HWF@� FDQ�RQO\� VLJQLI\� WKDW� WKH�&RXUW� LV� HQDEOHG� DQG� UHTXLUHG� WR�
HQWHUWDLQ�DQG�GHWHUPLQH�TXHVWLRQV�RI�QDWLYH�WLWOH��7KH�>1DWLYH�5LJKWV�$FW�����@�
VSHDNV�IXUWKHU�RQ�RI�WKH�´$QFLHQW�&XVWRP�DQG�8VDJH�RI�WKH�0ăRUL�SHRSOH�µ�
as if some such body of customary law did in reality exist. But a phrase in 
a statute cannot call what is non-existent into being. As we have shown, the 
proceedings of the British Government and the legislation of the colony have 
at all times been practically based on the contrary supposition, that no such 
ERG\�RI� ODZ�H[LVWHG��DQG�KHUHLQ�KDYH�EHHQ�LQ�HQWLUH�DFFRUGDQFH�ZLWK�JRRG�
sense and indubitable facts. …

… If, therefore, the contention of the plaintiff in the present case be correct, 
the Native Lands Court, guided only by “The Ancient Custom and Usage of 
WKH�0ăRUL�SHRSOH��VR�IDU�DV�WKH�VDPH�FDQ�EH�DVFHUWDLQHG�µ�LV�FRQVWLWXWHG�WKH�VROH�
and unappealable judge of the validity of every title in the country.

)RUWXQDWHO\�ZH�DUH�QRW�ERXQG�WR�DIÀUP�VR�VWDUWOLQJ�D�FRQFOXVLRQ��7KH�&URZQ��
QRW�EHLQJ�QDPHG�LQ�WKH�VWDWXWH��LV�FOHDUO\�QRW�ERXQG�E\�LW��DV�WKH�$FW��LI�LW�ERXQG�
the Crown, would deprive it of a prerogative right, that namely of conclusively 
determining when the native title has been duly extinguished …

7KH�/DZ�&RPPLVVLRQ�GHVFULEHG�WKH�HFOLSVH�RI�0ăRUL�FXVWRP�ODZ�9

A number of factors combined to ensure that the systems of introduced laws 
DQG�VHWWOHU�SROLFLHV�ZHUH�JHDUHG� WRZDUGV� WKH�HFOLSVH�RI�0ăRUL� FXVWRP� ODZ��
These included:

a) the belief that English institutions and culture were innately superior, 
DQG�LW�ZDV�LQ�WKH�EHVW�LQWHUHVWV�RI�0ăRUL�WR�DVVLPLODWH�

E�� WKH�GHVLUH�WR�FUHDWH�DQ�LGHDO�(QJOLVK�VRFLHW\�LQ�1HZ�=HDODQG�

F�� WKH�LQWURGXFWLRQ�RI�(QJOLVK�ODZV�DQG�LQWHUQDOLVLQJ�FRORQLDO�YDOXHV��DQG

G�� WKH�VHWWOHUV·�GHVLUH�IRU�ODQG�UHVXOWLQJ�LQ�ODQG�DOLHQDWLRQ�IURP�0ăRUL�

That is the background against which it is necessary to consider what place 
0ăRUL�FXVWRP�ODZ�FRQWLQXHV�WR�KDYH��RU�VKRXOG�KDYH��ZLWKLQ�WKH�1HZ�=HDODQG�
judicial system.

9 New Zealand Law Commission 0ăRUL�&XVWRP�DQG�9DOXHV�LQ�1HZ�=HDODQG�/DZ (NZLC 
SP9 2001) at 22, para 97.
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II. PARLIAMENTARY SOVEREIGNTY AND THE COMMON LAW

The concept of Parliamentary sovereignty10 means that common law 
GHYHORSPHQW�E\�WKH�&RXUW�FDQQRW�FRQÁLFW�ZLWK�WKH�ODZ�DV�VWDWHG�LQ�D�VWDWXWH��
But there appears no impediment to the development, as part of New Zealand 
FRPPRQ� ODZ�� RI� SULQFLSOHV� WKDW� UHO\� RQ�0ăRUL� FXVWRP�� SURYLGHG� WKH\� DUH�
FDSDEOH�RI�EHLQJ�UHDGLO\�LGHQWLÀHG�DQG�DSSOLHG�LQ�D�SUHGLFWDEOH�PDQQHU��$Q\�
person ought to be permitted to organise his or her affairs in the shadow of the 
ODZ��PHDQLQJ�WKDW�WKH�NQRZQ�ODZ�LV�XVHG�DV�WKH�IUDPHZRUN�E\�ZKLFK�WKH�DIIDLUV�
are ordered. And, to do so, the terms of the law must be readily accessible.

In the criminal law there are limited opportunities to apply custom. All 
RIIHQFHV�DUH�LGHQWLÀHG�E\�VWDWXWH��7KH�&RXUWV�WKDW�KDYH�MXULVGLFWLRQ�LQ�FULPLQDO�
proceedings and the procedures they are obliged to follow are both prescribed 
by statute. Those procedures recognise an adversarial contest where witnesses 
are challenged through cross-examination by a lawyer representing the 
opposing party. That procedure is inherently inconsistent with the nature of 
WLNDQJD�0ăRUL�

There is room in the sentencing process to pay greater heed to cultural 
FRQVLGHUDWLRQV��7KHVH�ZLOO�EH�GLVFXVVHG�ODWHU��EXW�LQFOXGH�WKH�DELOLW\�WR�UHTXHVW�
that a person be heard on cultural or whanau issues,11� WKH�UHTXLUHPHQW�IRU�
a Court to take account of any “offer of amends”12 made by the offender, 
the possibility of the use of a restorative justice process designed to enable 
offender and victims to redress the wrong committed and the ability to adjourn 
VHQWHQFLQJ�IRU�VLJQLÀFDQW�SHULRGV�WR�SHUPLW�DJUHHG�UHVSRQVHV�WR�EH�FDUULHG�RXW�
by the offender.13

From a civil law perspective there is greater scope to apply custom. First, 
there is the possibility of custom being incorporated as part of a “New Zealand 
FRPPRQ�ODZµ��$V�PRUH�3ăNHKă�HPEUDFH�0ăRUL�FXOWXUH�DV�SDUW�RI�WKHLU�1HZ�
=HDODQG�LGHQWLW\��WKH�SURVSHFWV�RI�LQFRUSRUDWLQJ�0ăRUL�FXVWRPDU\�SUDFWLFHV�
grow. A generational shift is taking place and it may be, as a generation of 
3ăNHKă�PRUH�LQIRUPHG�DERXW�0ăRUL�KLVWRU\�DQG�FXVWRPV�JURZ�LQWR�SRVLWLRQV�
RI�UHVSRQVLELOLW\��WKDW�WKH�EHVW�RI�ERWK�WKH�0ăRUL�DQG�3ăNHKă�ZRUOGV�FDQ�EH�
synthesised in creating a common law that is consistent with statutory overlay. 
Second, there is the ability for all citizens to refer their disputes to mediation 
RU� DUELWUDWLRQ��:KHUH�0ăRUL� SDUWLHV� DUH� LQYROYHG� WKHUH� LV� QR� UHDVRQ�ZK\�
appropriate tikanga cannot be chosen as the method of resolving disputes.

10 Now enshrined in s 3(2) of the Supreme Court Act 2003.
11 Sentencing Act 2002, s 27.
12 Ibid, s 10.
13 Ibid, s 25.
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In contrast to the existing judicial framework (save to the extent I have 
LGHQWLILHG���0ăRUL� FXVWRP� ODZ� DQG� WKH� YDOXHV�ZKLFK� LQIRUP� LW� VHUYH� D�
fundamentally different purpose and come from a different philosophical base 
from the laws developed since colonial government began. For the purposes 
RI�WKLV�SDSHU��,�UHO\�EURDGO\�RQ�WLNDQJD�0ăRUL�DV�D�EDVLV�RI�0ăRUL�FXVWRP�ODZ�14

,Q�������DIWHU�FRQVXOWDWLRQ�ZLWK�0ăRUL��WKH�/DZ�&RPPLVVLRQ�H[SUHVVHG�FHQWUDO�
YDOXHV�WKDW�XQGHUSLQ�WKH�WRWDOLW\�RI�WLNDQJD�0ăRUL�15

�� Whanaungatanga – primarily this denotes the relationships between 
people bonded by blood, and the rights and obligations that follow 
IURP�WKH�LQGLYLGXDO·V�SODFH�LQ�WKH�FROOHFWLYH�JURXS�16

�� Mana – encompasses political power, as well as authority, control, 
LQÁXHQFH�DQG�SUHVWLJH�17

�� Tapu – seen as part of a code for social conduct based upon keeping 
safe and avoiding risk, as well as protecting the sanctity of revered 
persons and traditional values.18

�� Utu – relates to the concept of reciprocity in order to maintain 
relationships between people.19

�� .DLWLDNLWDQJD�²�UHODWHV�WR�WKH�QRWLRQ�RI�VWHZDUGVKLS�DQG�SURWHFWLRQ��
often used in relation to natural resources.20

The Commission recognised that each iwi applies variations of those values 
WR�LQIRUP�WKHLU�SDUWLFXODU�WLNDQJD��)XUWKHUPRUH��DQ\�DWWHPSW�WR�GHÀQH�WLNDQJD�
must take account of tikanga tangata (social organisation), tikanga rangatira 
(leadership) and tikanga whenua (connections to the land).21 The Commission 
DOVR�UHIHUUHG�WR�ZKDNDWDXNĦ�DV�LOOXVWUDWLYH�RI�WLNDQJD�22

14� $OWKRXJK�,�DFFHSW�WKH�VDOXWDU\�FDXWLRQ�VRXQGHG�E\�'DPH�-RDQ�0HWJH�LQ�GLUHFWO\�HTXDWLQJ�
WLNDQJD�ZLWK�0ăRUL�FXVWRP�ODZ�LQ�1HZ�=HDODQG�/DZ�&RPPLVVLRQ�0ăRUL�&XVWRP�DQG�9DOXHV�
LQ�1HZ�=HDODQG�/DZ�(NZLC SP9 2001) at 2.

15 New Zealand Law Commission Treaty of Waitangi Claims: Addressing the Post-Settlement 
Phase (NZLC SP13 2002) at 9, para 42.

16 Discussed in New Zealand Law Commission Maori Custom and Values in New Zealand 
/DZ�(NZLC SP9 2001), paras 130-136.

17 Ibid, paras 137-149.
18 Ibid, paras 150-155.
19 Ibid, paras 156-162.
20 Ibid, paras 163-166.
21 New Zealand Law Commission Treaty of Waitangi Claims: Addressing the Post Settlement 

Phase (NZLC SP13 2002) at 9, paras 42 and 43.
22 Ibid, at 9-10, paras 44-48.
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7UDQVODWHG�LQWR�WKH�FRQWH[W�RI�D�GLVSXWH�UHVROXWLRQ�SURFHVV��WLNDQJD�0ăRUL�KDV�
no winner or loser. Nor are the relevant parties restricted to those immediately 
interested individuals that are accorded standing in common law legal systems. 
Consistent with this deeper focus, the ultimate aim of a tikanga-based dispute 
resolution mechanism is the maintenance and restoration of balance. Balance 
LV�WR�EH�DVVHVVHG�LQ�D�EURDG�DQG�TXDOLWDWLYH�PDQQHU�

7LNDQJD�0ăRUL�DOLJQV�PRUH�FORVHO\�ZLWK�DQ� LQTXLVLWRULDO�PRGHO�RI�GLVSXWH�
resolution where every party seeks to achieve a common and mutually 
EHQHÀFLDO�JRDO��$V�D�JHQHUDO�FRQVWUXFW��WKLV�LV�IXQGDPHQWDOO\�DW�RGGV�ZLWK�WKH�
adversarial system.

This is not to suggest that there is no common ground between the two systems. 
Indeed, when identifying the content of the law, both have a conception of 
precedent. The existing judicial system relies on a written tradition. The 
WUDGLWLRQ�RI�WLNDQJD�0ăRUL�LV�RUDO��,Q�WKLV�UHVSHFW��0ăRUL�FXVWRP�ODZ�DQG�WKH�
existing common law are not fundamentally different.23 While the values that 
inform it are different, their overriding function (as representing the practices 
of the community) is identical. Where Parliament permits (or does not prohibit) 
the development of common law, there is scope in theory for the development 
RI�VXEVWDQWLYH�ODZ�ZKLFK�IXVHV�(XURSHDQ�YDOXHV�DQG�WLNDQJD�0ăRUL�

7KHUH�DSSHDU�WR�EH�WZR�SULQFLSDO�PHDQV�E\�ZKLFK�0ăRUL�FXVWRP�ODZ�FRXOG�
be worked into the judicial system. First, the entire judicial system could be 
overhauled, and either parallel systems of adjudication developed or a system 
RI�DGMXGLFDWLRQ�GHYHORSHG�ZKLFK�WDNHV�HTXDO�DFFRXQW�RI�0ăRUL�FXVWRP�DQG�
´(XURSHDQµ�YDOXHV��6HFRQG��WKH�H[LVWLQJ�IUDPHZRUN�FRXOG�EH�PRGLÀHG��WKHUHE\�
SHUPLWWLQJ�0ăRUL�FRQFHSWV�DQG�FXVWRP�WR�RSHUDWH�ZKHUH�DSSURSULDWH�

7KH� IRUPHU� RSWLRQ� LV� LQKHUHQWO\� XQOLNHO\� JLYHQ� WKH� VLJQLÀFDQW� SDUDGLJP�
shift and attendant costs that an entirely new system would occasion. It is 
LQFRQVLVWHQW�ZLWK�WKH�&URZQ·V�SRVLWLRQ�WKDW�0ăRUL�JDYH�XS�WKH�ULJKW�WR�GHYHORS�
their own system of law with the cession of sovereignty under Article One 
of the English version of the Treaty of Waitangi. It is also at odds with the 
practical need for New Zealand law to deal fairly with all New Zealanders, 
whose ethnic origins have become more varied in recent years.

The Law Commission has opined that such an approach is unnecessary:24

23� 7KRXJK� WKH�RUDO� WUDGLWLRQ�RI�0ăRUL� LV�PRUH�G\QDPLF�DQG�ÁXLG� WKDQ� WKH�ZULWWHQ�(QJOLVK�
tradition which emphasises certainty.

24 New Zealand Law Commission -XVWLFH��7KH�([SHULHQFHV�RI�0ăRUL�:RPHQ�(NZLC R53 
1999) at 120, para 424.
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0ăRUL�DXWRQRP\�LV�QRW�DQ�RXWFRPH�ZKLFK�UHTXLUHV�0ăRUL�DQG�QRQ�0ăRUL�WR�OLYH�
in separate worlds, or which permits the existence of separate legal systems 
RU�HQFRXUDJHV�GHÀDQFH�RI�WKH�ODZ��7KH�IXWXUH�RI�1HZ�=HDODQG�PXVW�OLH�LQ�D�
VLQJOH�OHJDO�V\VWHP�ZKLFK�QHYHUWKHOHVV�UHFRJQLVHV�DQG�UHVSHFWV�0ăRUL�YDOXHV��
tikanga and aspirations. Indeed the common law principle of aboriginal rights 
DOUHDG\�UHTXLUHV�HQIRUFHPHQW�E\�WKH�FRXUWV�RI�VXFK�ULJKWV�LQ�WKH�PDLQVWUHDP�
of that single legal system.

The second option, in addition to being more attractive from a resource point of 
view, seems to be the only option that is politically acceptable. While this could 
EH�VHHQ�DV�FRQVLJQLQJ�0ăRUL�FXVWRP�DQG�YDOXHV�WR�D�JDS�ÀOOLQJ�UROH�25 I am 
more sanguine about the prospects of producing a more substantive solution.

%ODLU�.HRZQ·V�YLHZ�LV�WKDW��DW�WKH�OHYHO�RI�OHJDO�SURFHVV��0ăRUL�FXVWRP�ZLOO�
be taken into account where the associated trade-off is not too great. At the 
level of legal content, he considers that this trade-off is not as apparent and 
WKDW�SUDFWLFDO�UDWKHU�WKDQ�WKHRUHWLFDO�GLIÀFXOWLHV�KLQGHU�SURJUHVV�LQWR�D�WUXO\�
integrated common law.

I do not disagree with those underlying themes. However, I am, perhaps, more 
optimistic about the future.

,�VHH�JUHDWHU�QXPEHUV�RI�3ăNHKă�1HZ�=HDODQGHUV�LQWHUHVWHG�LQ�LVVXHV�0ăRUL��
in learning te reo and in educating themselves about customary practices. 
,� VHH� SHRSOH� ERUQ� IURP� WKH� ODWH� ����V� VWULYLQJ� WR�ÀQG� LGHQWLW\� DV� D�1HZ�
Zealander that is distinct from values derived from Britain. The increasing 
number of migrants from different countries has added to that. Many have, 
LQ�P\�H[SHULHQFH��PDGH�UHDO�HIIRUWV�WR�OHDUQ�DERXW�WH�DR�0ăRUL�RQFH�GHFLVLRQV�
to settle in this country have been made. As time goes on, I have no doubt 
WKDW�D�ZLGHU�UDQJH�RI�1HZ�=HDODQGHUV�ZLOO�HPEUDFH�PDQ\�0ăRUL�WUDGLWLRQV��
something that could lead to the development of a common law which will 
encompass cultural practices accepted by many more New Zealanders than 
is currently the case.

,,,�� 0Ă25,�&86720�/$:�,1�-8',&,$/�352&(66

At present, there is an institutional reluctance to depart from the adversarial 
system of justice. This reluctance is particularly acute in the context of criminal 
prosecutions where the adversarial process is considered integral to the notion 
of a fair trial. Outside of this realm there is more scope for the development 

25� 6HH�.HRZQ�� ´2ZQHUVKLS��.DLWLDNLWDQJD� DQG�5DQJDWLUDWDQJD� LQ�$RWHDURD�1HZ�=HDODQGµ�
���������-RXUQDO�RI�0ăRUL�/HJDO�:ULWLQJ����
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RI� LQTXLVLWRULDO� VW\OH�SURFHVVHV��$�QXPEHU�RI� VWDWXWRU\�GHYHORSPHQWV�KDYH�
done precisely that.26 Yet such changes sit uneasily with the constitutional 
conception of the Courts as objective arbiters:27

Inevitably, the investigatory function of the “court” would break down the 
doctrine of separation of powers and result in appellate courts becoming part of 
the executive branch of the State, as they effectively are in many jurisdictions 
that reject the adversary system of justice.

$Q\� DOWHUDWLRQ� WR� WKH� H[LVWLQJ� SURFHVV� WR� WDNH� DFFRXQW� RI�0ăRUL� FXVWRP�
will meet resistance where the criminal adversarial system is threatened. A 
IXQGDPHQWDO�TXHVWLRQ�LV�ZKHWKHU��ZLWKRXW�RYHUKDXOLQJ�WKH�SUHVHQW�FULPLQDO�
justice system completely or creating a system that provides different laws 
for different classes of New Zealanders, there is room for tikanga in the 
criminal arena.

In my view, New Zealanders generally will not accept a system whereby 
different laws are applied to different classes of people. If any suggestion 
were to threaten the existence of New Zealand as a multi-cultural society, that 
proposal is likely to top the list. It is an idea which overlooks the interaction 
WKDW�QHFHVVDULO\�RFFXUV�EHWZHHQ�GLIIHUHQW�HWKQLF�JURXSV��LI�WKHUH�DUH�ODZV�IRU�
0ăRUL�DQG�RWKHU�ODZV�IRU�RWKHU�1HZ�=HDODQGHUV��ZKDW�KDSSHQV�ZKHQ�WKH�WZR�
collide? Which law prevails? Indeed, how can two legal systems founded on 
UDFH�DQG�FXOWXUH�EH�MXVWLÀHG�RQ�D�SULQFLSOHG�EDVLV"

Nevertheless, there are considerable advantages in having legal processes 
EDVHG�RQ�0ăRUL�FXVWRP�ODZ��,W�JLYHV�0ăRUL�RZQHUVKLS�RI�D�V\VWHP�ZLWK�ZKLFK�
they are more likely to identify,28 accords with Treaty principles of participation 
and partnership,29�FRPSOLHV�ZLWK�$UWLFOH�7ZR�RI�WKH�0ăRUL�YHUVLRQ�RI�WKH�7UHDW\�
and contributes to a genuine sense of cultural identity.30 Given the regrettable 

26 See for example the establishment of the Employment Relations Authority under the 
Employment Relations Act 2000 commented on in Claydon v Attorney-General [2002] 1 
NZLR 130 (HC) at [16]. See also family law processes under the Guardianship Act 1968 
and the Care of Children Act 2004. The former was the subject of consideration in Y v X 
[2003] 3 NZLR 261(HC) at [58].

27 Gipp v R (1998) 155 ALR 15 (HCA) at [55] per McHugh and Hayne JJ.
28� 1HZ�=HDODQG�0ăRUL�&RXQFLO�DQG�'XULH�+DOO�´5HVWRUDWLYH�-XVWLFH��$�0ăRUL�3HUVSHFWLYHµ�LQ�

Bowen & Consedine (eds) Restorative Justice: Contemporary Themes And Practice (1999) 
25 at 28.

29 New Zealand Law Commission -XVWLFH��7KH�([SHULHQFHV�RI�0ăRUL�:RPHQ�(NZLC R53 
1999) at 6.

30 New Zealand Law Commission -XVWLFH��7KH�([SHULHQFHV�RI�0ăRUL�:RPHQ�(NZLC R53 
1999) at 8.
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IDFW� WKDW�0ăRUL� UHSUHVHQW�D� VLJQLÀFDQW�SURSRUWLRQ�RI� WKRVH� LQYROYHG� LQ� WKH�
criminal justice system,31�WKH�FDVH�IRU�JUHDWHU�0ăRUL�LQSXW�LQWR�OHJDO�SURFHVV�
is compelling.

7KHUH�DUH�D�QXPEHU�RI�SURFHVVHV�EDVHG�RQ�0ăRUL�FXVWRP�ODZ�ZKLFK�GR�QRW�SRVH�
a threat to the adversarial criminal justice system. The ability to address the 
&RXUW�LQ�0ăRUL�32 of kaumatua to address the Court in a pre-trial proceeding,33 
DQG�WKH�ZLGHU�DFFHSWDQFH�RI�0ăRUL�SURWRFRO�LQ�&RXUW�SURFHHGLQJV�KDYH�QR�
substantive impact on the adversarial contest. By and large such practices are 
permitted to occur in Court.

A recent example from the High Court occurred early in 2007 at the conclusion 
of an intra-family rape trial.34 Upon the guilty verdicts being delivered, the 
YLFWLP·V�IDPLO\�URVH�DQG�GHOLYHUHG�D�FKDOOHQJH�LQ�WH�UHR�WR�WKH�SULVRQHU��5HJLVWU\�
VWDII�LPPHGLDWHO\�OHDSW�WR�WKHLU�IHHW�WR�TXHOO�WKH�GLVWXUEDQFH��2QH�PHPEHU�RI�
the Court staff calmly explained the purpose of the process and the cathartic 
effect it would have on the family. The Judge permitted it to continue.

([WHQGLQJ�SXUHO\�SURFHGXUDO�LQYROYHPHQW�WR�0ăRUL�ZLWKRXW�DQ\WKLQJ�IXUWKHU�
ULVNV� FULWLFLVP�RQ� WKH� JURXQGV� RI� SD\LQJ� OLS� VHUYLFH� WR�0ăRUL� FXVWRP�E\�
permitting input where it is easy. The true acid test lies in the extent to which 
the adversarial parts of the criminal justice system (the trial phase) can 
DFFRPPRGDWH�0ăRUL�FXVWRPV�DQG�YDOXHV�

0RDQD�-DFNVRQ�KDV�PRXQWHG�D�VWURQJ�DUJXPHQW�LQ�IDYRXU�RI�0ăRUL�FXVWRP�
playing a greater role in legal process.35 In his report to the then Department 
of Justice, the author critically examined the various institutions of the legal 
V\VWHP�DV�WKH\�LPSDFW�XSRQ�0ăRUL��$PRQJ�KLV�PDQ\�UHFRPPHQGDWLRQV�ZDV�
D�FDOO�IRU�D�SDUDOOHO�FULPLQDO�MXVWLFH�V\VWHP�IRU�0ăRUL�36

31 In 2004 47 per cent of convictions for violent offences and 43 per cent of all convictions were 
DWWULEXWHG�WR�0ăRUL��7KLV�FRPSDUHV�ZLWK����DQG����SHU�FHQW�UHVSHFWLYHO\�IRU�1HZ�=HDODQG�
(XURSHDQV��6HH�6REROHYD��.D]DNRYD�	�&KRQJ�Conviction and Sentencing of Offenders 
in New Zealand 1996 to 2005��'HFHPEHU�������DW�����*LYHQ�WKDW�WKH�0ăRUL�SRSXODWLRQ�
is projected to reach 810,000 by 2026, this presents a formidable problem. See Statistics 
New Zealand National Ethnic Population Projections 2006 (base) – 2026 update. Available 
at http://www.stats.govt.nz/browse_for_stats/population/estimates_and_projections/
NationalEthnicPopulationProjections_HOTP2006-26.aspx (last accessed 7 November 2011).

32� 6HFWLRQ����0ăRUL�/DQJXDJH�$FW������
33 Police v Taurua [2002] DCR 306 (DC).
34 For the sentencing notes see R v Shepherd (HC Auckland, CRI 2005-090-000950, 28 

February 2007, Andrews J).
35 Jackson 7KH�0ăRUL�DQG�WKH�&ULPLQDO�-XVWLFH�6\VWHP�3DUW�7ZR�(November 1988).
36 Ibid, at 277-278.
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7KH�DLP�RI�D�0ăRUL� V\VWHP�ZRXOG�QRW�EH� WR� VLPSO\� WUDQVSODQW� WKH�3ăNHKă�
RUJDQLVDWLRQ� LQWR� D�0ăRUL� FRQWH[W�� EXW� WR� GHYHORS� D� VWUXFWXUDO� IUDPHZRUN�
ZKLFK�UHÁHFWV�WKH�LPSHUDWLYHV�RI�0ăRUL�ODZ�DQG�WKH�SURFHVVHV�LW�GHYHORSHG�IRU�
maintaining order. The runanga concept consisting of selected people rather 
OLNH� WKH� FRPPLWWHHV� HQYLVDJHG�XQGHU� WKH� UHIRUP�RI� WKH�0ăRUL�&RPPXQLW\�
Development Act would be one obvious structure. The idea of a panel rather 
than an individual is important as it would stress the community responsibility 
to remedy wrongs committed against it. However … runanga would have 
power and authority to hear and determine all cases involving offenders and 
YLFWLPV�ZKR�LGHQWLI\�DV�0ăRUL��7KH�DWWULEXWLRQ�RI�JXLOW�RU�LQQRFHQFH�DQG�WKH�
determination of reparation or other sanction would be within its jurisdiction. If 
D�YLFWLP�ZDV�QRQ�0ăRUL��RU�DQ�LQVWLWXWLRQ�DV�GLVWLQFW�IURP�D�SHUVRQ��MXULVGLFWLRQ�
would be varied in the sense that the victim would have the right to have the 
PDWWHU�KHDUG�ZLWKLQ�WKH�0ăRUL�V\VWHP�RU�UHIHUUHG�WR�3ăNHKă�FRXUWV�

Once the alleged wrongdoer and his whanau met with the runanga, the aim of 
WKH�KHDULQJ�ZRXOG�DOVR�EH�TXLWH�GLIIHUHQW��8QGHU�3ăNHKă�QRWLRQV�RI�FULPLQDO�
jurisprudence, the objectives are to establish fault or guilt and then to punish. 
The sentencing goals of retribution, revenge, deterrence, and isolation of the 
offender are extremely important, although the system often pays lip service 
WR�WKH�LGHD�RI�UHKDELOLWDWLRQ�DV�ZHOO��$�0ăRUL�V\VWHP�ZRXOG�HQGHDYRXU�WR�VHHN�
a realignment of those goals to ensure restitution and compensation rather 
WKDQ� UHWULEXWLRQ�� WR�PHGLDWH� WKH� FDVH� WR� HYHU\RQH·V� VDWLVIDFWLRQ� UDWKHU� WKDQ�
simply punish. Of course, sanction to express community disapproval would 
necessarily be a part of the process, but the method and type of sanction would 
be shaped by traditions other than the need to further alienate an offender from 
his community. Implicit in the process of mediation is concern for the victim 
DQG�WKH�YLFWLP·V�ZKDQDX��:KLOH�WKH�UHGUHVV�DQG�UHVWLWXWLRQ�DYDLODEOH�ZRXOG�
EH�GHÀQHG�DFFRUGLQJ�WR�HDFK�RIIHQFH��WKH�>DJJULHYHG@�ZKDQDX�ZRXOG�KDYH�WKH�
right to contribute to its determination in any particular case. The end result 
would be a settlement and sanction that would not necessarily be any more 
KDUVK�RU�OHQLHQW�WKDQ�WKRVH�LPSRVHG�E\�WKH�3ăNHKă�V\VWHP��DOWKRXJK�WKH�PHWKRG�
RI�LWV�LPSRVLWLRQ�DQG�IXOÀOPHQW�E\�WKH�GHIHQGDQW�ZRXOG�FOHDUO\�EH�GLIIHUHQW�

As Jackson acknowledges, there is little obstacle to a parallel system where: 37

���� WKH�RIIHQGHU�LV�0ăRUL�

���� WKH�YLFWLP�LV�0ăRUL��DQG

(3) there is no dispute as to guilt.

In such circumstances the system operates for the sole purpose of formulating 
a response to the proven offence. The adversarial phase of the criminal justice 
system is bypassed. Guilt having been determined, the underlying need for an 

37 Ibid, at 217.
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adversarial process is removed. Necessarily, the sentencing process is more 
LQTXLVLWRULDO�LQ�QDWXUH��LW�LV�IRU�WKH�-XGJH�WR�LPSRVH�DQ�DSSURSULDWH�VHQWHQFH�
WR�UHÁHFW�WKH�VHULRXVQHVV�RI�WKH�RIIHQGLQJ�DQG�WKH�ZURQJV�GRQH�WR�WKH�YLFWLPV�
and the community generally. Further, at least since passage of the Sentencing 
$FW��WKH�DELOLW\�WR�VHQWHQFH�LQ�D�PDQQHU�WKDW�UHÁHFWV�FXOWXUDO�EDFNJURXQG�KDV�
been recognised.

One important point, however, is the need to bear in mind that serious criminal 
conduct (eg sexual violation, wounding with intent to cause grievous bodily 
harm, manslaughter and murder) are offences to which important sentencing 
goals of accountability,38 denunciation39 and deterrence40 must apply. There 
is less room for more lenient sentences to be imposed for serious offending 
through operation of a parallel sentencing regime that lacks institutional 
safeguards. Consistency is important.

7KH� DYDLODELOLW\� RI�0ăRUL�IRFXVHG� UHVWRUDWLYH� MXVWLFH� SURJUDPPHV41 
GHPRQVWUDWHV� WKH� GLJHVWLELOLW\� RI�0ăRUL� FXVWRP� LQ� WKLV� DUHD� DQG� DQ� LQLWLDO�
acceptance that the trade-off to the adversarial system in these circumstances 
is not too great. Section 10 of the Sentencing Act 2002 provides a direct 
legislative pathway for muru42 or ifoga43 to be accorded judicial recognition 
by permitting a Court to take offers of amends into account at sentencing. 
7KH�0ăRUL�&RPPXQLW\�'HYHORSPHQW�$FW������SHUPLWV�0ăRUL�FRPPLWWHHV�WR�
LPSRVH�SHQDOWLHV�RQ�0ăRUL�IRU�FHUWDLQ�FRQGXFW�IDOOLQJ�ZLWKLQ�WKH�6XPPDU\�
Offences Act 1981. The Children Young Persons and Their Families Act 1989 
provides for family group conferences to address youth offending which can 
EH�KHOG�RQ�PDUDH��ZLWK�0ăRUL�IDFLOLWDWRUV�DQG�NDXPDWXD�SUHVHQW�

38 Section 7(1)(a), Sentencing Act 2002.
39 Section 7(1)(e), Sentencing Act 2002.
40 Section 7(1)(f), Sentencing Act 2002.
41 See for example, Te Whanau Awhina referred to in Maxwell and Hayes “Restorative Justice 

'HYHORSPHQWV�LQ�WKH�3DFLÀF�5HJLRQ��$�&RPSUHKHQVLYH�6XUYH\µ�������������&RQWHPSRUDU\�
-XVWLFH�5HYLHZ�����DW���������$YDLODEOH�DW�LSV�DF�Q]�HYHQWV�GRZQORDGV�3DFLÀF&-5�*���
0D[ZHOO�SGI��ODVW�DFFHVVHG���1RYHPEHU�������DQG�7RPDV�	�4XLQFH�´0ăRUL�'LVSXWHV�DQG�
their Resolution” in Peter Spiller (ed) Dispute Resolution in New Zealand (Oxford University 
3UHVV��$XFNODQG������������DW����������DQG�7H�2ULWHQJD�UHIHUUHG�WR�LQ�4XLQQ�DQG�%RZHQ�
“Restorative justice in New Zealand” in (1997) 486 /DZWDON�34 at 35-36.

42 The taking of personal property as compensation for an offence against an individual, 
community or society. For a general discussion of muru see Ministry of Justice He Hinatore 
NL�WH�$R�0DRUL�²�$�*OLPSVH�LQWR�WKH�0DRUL�:RUOG��0DRUL�3HUVSHFWLYHV�RQ�-XVWLFH�(Ministry 
of Justice, Wellington, 2001) at 75-79. For an historical account of muru see Mead Tikanga 
0ăRUL��/LYLQJ�E\�0ăRUL�9DOXHV�(Huia Publishers, Wellington, 2003) at 151-164.

43 A ceremony in which an apology in the Samoan way is offered. For an in-depth discussion 
RI�LIRJD�VHH�7XDOD�:DUUHQ�´$�6WXG\�LQ�,IRJD��6DPRD·V�$QVZHU�WR�'LVSXWH�+HDOLQJµ��������
4 Te Matahauariki Institute Occasional Paper Series.
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However, institutional acceptance has its limits. Restorative justice 
PHFKDQLVPV�WKDW�LQFRUSRUDWH�0ăRUL�FXVWRP�DUH�JHQHUDOO\�UHVWULFWHG�WR�HLWKHU�
youth offenders or relatively minor offences. That is consistent with the notion 
that the more serious the offending the greater the public interest in subjecting 
offenders to the generic sentencing process. The more serious the offending, 
WKH�PRUH�GLIÀFXOW�LW�LV�WR�PDNH�D�FDVH�IRU�D�SDUDOOHO�VHQWHQFLQJ�SURFHVV�UHOHYDQW�
only to one sector of the community.

7KLV�UHVSRQVH�LV�UHÁHFWHG�LQ�WKH�DWWLWXGH�RI�WKH�+LJK�&RXUW�DQG�WKH�&RXUW�RI�
$SSHDO��DW� WKH�OHYHO�RI�VHULRXV�RIIHQGLQJ��WR�ERWK�0ăRUL�UHVWRUDWLYH�MXVWLFH�
measures and Samoan practices of ifoga. While the Courts have been willing 
to treat a concluded hui at which a full apology was proffered44 and an 
accepted ifoga45 as a mitigating factor at sentencing, they have rejected both 
as representing a complete punishment. In Talataina, the Court of Appeal 
expressed itself as follows:46

… The law of New Zealand must be administered in the interests of our 
society as a whole. The Court must therefore give weight to the difference in 
the emphasis that this society places on certain types of conduct, perhaps on 
sexual crimes in particular.

,� KDYH� WRXFKHG�RQ� WKH� GLIÀFXOWLHV� LQKHUHQW� LQ� GHYLVLQJ� D� SDUDOOHO� FULPLQDO�
trial system. According to tikanga, where liability was denied, investigation 
LQWR�FULPHV�ZRXOG�EH�FRQGXFWHG�RSHQO\�E\�LZL�DQG�KDSŗ��2IIHQGHUV�FRXOG�
defend themselves and call witnesses. From this dialogue of accusation and 
investigation47�ZRXOG�FRPH�D�GHFLVLRQ��3HQDOWLHV�ZHUH�GHOLYHUHG�TXLFNO\�ZLWK�
QR�ULJKW�RI�DSSHDO��:RXOG�DOO�0ăRUL�FKDUJHG�ZLWK�RIIHQFHV�EH�SUHSDUHG�WR�DFFHSW�
such a diminution of rights afforded by the New Zealand Bill of Rights Act 
199048 or the procedural safeguards of an adversarial system?

Judges have not been prepared to permit custom law to intrude into a trial 
SURFHVV��IRU�H[DPSOH��D�FDVH�LQYROYLQJ�WKH�UHMHFWLRQ�RI�D�UHTXHVW�IRU�D�MXU\�
FRPSULVLQJ�VL[�0ăRUL�DQG�VL[�3ăNHKă�PHPEHUV�49 an application for a father 
WR�GHIHQG�KLV�VRQ�LQ�DFFRUGDQFH�ZLWK�0ăRUL�FXVWRP�50 an application for a trial 
WR�WDNH�SODFH�RQ�WKH�DFFXVHG·V�PDUDH�51 and, more drastically, an application 

44 R v P (HC Auckland CRI 2005-063-1213 9 August 2006 Priestley J).
45 R v Maposua �&$���������6HSWHPEHU��������R v Talataina (1991) 7 CRNZ 33 (CA).
46 R v Talataina (1991) 7 CRNZ 33 (CA) at 36.
47� .QRZQ�DV�ZKDNDZD�
48 For example, the right to a fair trial and the need for a Court to comply with the principles 

of natural justice: see ss 25 and 27, New Zealand Bill of Rights Act 1990.
49 R v Pairama (1995) 13 CRNZ 496 (HC).
50 Ibid.
51 Rameka v Police >����@�'&5������'&���Clarke v Police �'&�.DLWDLD��&51�������������

15 March 1996, Judge MF Hobbs).
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for the applicant to be tried by her own people in accordance with tikanga.52 
7KH�PRUH� JHQHUDO� DWWDFN� RQ� WKH� MXULVGLFWLRQ� RI� ´3ăNHKăµ�&RXUWV� KDV� DOVR�
(necessarily) been roundly rejected.53

In the civil context, there is more room to accommodate cultural needs where 
the parties share a cultural identity. It is open to parties to a civil dispute to 
UHVROYH�WKHLU�FRQÁLFW�RXWVLGH�RI�WKH�6WDWH�SURYLGHG�&RXUW�V\VWHP�54

By way of example, I have conducted a sitting of the High Court at Maungarei 
Marae. As one participant has put this sitting into the public domain (by letter 
to the Editor of the New Zealand Herald) I can give some detail of what 
occurred. There have been disputes over the governance of a trust involved 
LQ�PDNLQJ�7UHDW\�FODLPV�RQ�EHKDOI�RI�DQ�LZL��7KHUH�DUH�GLVSXWHV�EHWZHHQ�KDSŗ�
DIÀOLDWHG�WR�GLIIHUHQW�PDUDH�RYHU�ZKR�VKRXOG�EH�WUXVWHHV�RI�WKH�WUXVW�

This was not a readily justiciable issue. I said I would hold a settlement 
conference on the marae to see if resolution could occur in that setting. As 
one would expect, a full and frank exchange of views ensued, though in the 
QDWXUH�RI�WKLQJV�LW�ZDV�GLIÀFXOW��DQG�SURYHG�LPSRVVLEOH��WR�HQIRUFH�WKH�XVXDO�
restriction on general publication of what occurred at a settlement conference. 
Plainly, once the people participated word spread of what occurred.

Settlement was not reached but I was left with the impression that each side 
XQGHUVWRRG�WKH�RWKHU·V�SRVLWLRQ�EHWWHU�

2Q�D�VLPLODU�QRWH��WKH�/DZ�&RPPLVVLRQ·V�SURSRVDO�IRU�UH�HVWDEOLVKLQJ�WULEDO�
RUJDQLVDWLRQV�IRU�7UHDW\�VHWWOHPHQW�SXUSRVHV�WKURXJK�D�VSHFLÀFDOO\�WDLORUHG�
0ăRUL�HQWLW\�UHSUHVHQWV�D�SRVLWLYH�VWHS�LQ�WKH�GLUHFWLRQ�RI�0ăRUL�FXVWRPDU\�
process.55�7KH�UHTXLUHPHQW� WKDW�GLVSXWHV�ZLWKLQ� WKH�HQWLW\�EH�VXEMHFW� WR�DQ�

52 R v Knowles (CA146/98 12 October 1998).
53 For example, see R v Mitchell (CA68/04, 23 August 2004) and Barrett v Police (HC 

Hamilton, CRI 2003-419-64, 14 June 2004, Randerson J).
54 For example, Arbitration (Arbitration Act 1996) and the process of mediation, through 

which an independent facilitator assists the parties to reach resolution.
55� 7KLV� SURSRVDO�ZDV�ÀUVW�PRRWHG� LQ�1HZ�=HDODQG�/DZ�&RPPLVVLRQ�Treaty of Waitangi 

Claims: Addressing the Post Settlement Phase (NZLC SP13 2002) and developed under the 
leadership of Hon ET Durie in New Zealand Law Commission Waka Umanga: A Proposed 
/DZ�IRU�0ăRUL�*RYHUQDQFH�(QWLWLHV�(NZLC R92 2006).
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internal dispute resolution mechanism,56�FRXSOHG�ZLWK�WKH�HPSKDVLV�RQ�0ăRUL�
autonomy,57 suggests that there is scope for yet greater inroads to be made 
into the civil adversarial system.

The Waka Umanga proposal progressed in Parliament only to the Committee 
VWDJHV�58 however, it at least provides a blueprint for how the development 
of autonomous systems of customary dispute resolution can be undertaken.

7KH�RQH�UHPDLQLQJ�GLIÀFXOW\�LQ�WKH�FLYLO�FRQWH[W�FRQFHUQV�WKH�DPHQDELOLW\�RI�
GLVSXWHV��LQYROYLQJ�0ăRUL�DV�RQH�SDUW\�DQG�QRQ�0ăRUL�DV�WKH�RWKHU��WR�UHVROXWLRQ�
according to tikanga.59 At present it seems inconceivable that a civil dispute in 
these circumstances could, ordinarily, be resolved in this manner. The interests 
of certainty would prevent the Court from countenancing the possibility.

At the same time, there is nothing to prevent parties, particularly in the context 
of commercial relationships, from regulating that relationship according to 
a contract which submits all disputes to resolution according to tikanga. 
Certainty and institutional respect for freedom of contract would prove unlikely 
DOOLHV�IRU�0ăRUL�FXVWRP�LQ�WKLV�DUHD��7KH�QHFHVVDU\�FRQVHTXHQFH�LV�WKDW�WKH�
H[LVWHQFH�RI� WLNDQJD�DQG�0ăRUL�FXVWRPDU\�SURFHVV�ZRXOG�EHFRPH�HQWLUHO\�
dependent on recognition by a “common law” construct – the contract.

56 New Zealand Law Commission :DND�8PDQJD��$�3URSRVHG�/DZ�IRU�0ăRUL�*RYHUQDQFH�
Entities (NZLC R92 2006) at 17. One possibility ventilated by the Law Commission was 
the appointment of a kairongomau (peace-maker) who would act in a similar way to an 
ombudsman.

57 New Zealand Law Commission :DND�8PDQJD��$�3URSRVHG�/DZ�IRU�0ăRUL�*RYHUQDQFH�
Entities (NZLC R92 2006) at 67-68.

58� 6HH�WKH�:DND�8PDQJD��0ăRUL�&RUSRUDWLRQV��%LOO��LQWURGXFHG�RQ����1RYHPEHU������DQG�
UHSRUWHG� EDFN� IURP� WKH�0DRUL�$IIDLUV� 6HOHFW�&RPPLWWHH� ��6HSWHPEHU� ������ DOVR�+RQ�
7DLKDNXUHL�'XULH·V�SDSHU� LQ� WKLV�YROXPH��7KH� WH[W�RI� WKH�ELOO� DV� LQWURGXFHG� LV� DYDLODEOH�
at www.legislation.govt.nz/bill/government/2007/0175/8.0/DLM1057730.html, and the 
amended version reported by the Select Committee can be found at www.legislation.govt.
nz/bill/government/2007/0175/latest/DLM1057730.html.

59� ,QLWLDOO\�GLVSXWHV�EHWZHHQ�0ăRUL�DQG�HDUO\�VHWWOHUV�ZHUH�UHVROYHG�RQ�0ăRUL�WHUPV��6HH�IRU�
example Paul Moon and Peter Biggs The Treaty and its Times (Resource Books, Auckland, 
������DW�����$ODQ�:DUG�An Unsettled History: Treaty Claims in New Zealand Today (Bridget 
:LOOLDPV�%RRNV��:HOOLQJWRQ��������DW����DQG�3DXO�0F+XJK�7KH�0ăRUL�0DJQD�&DUWD��1HZ�
=HDODQG�/DZ�DQG�WKH�7UHDW\�RI�:DLWDQJL�(Oxford University Press, Auckland, 1991) at 83.
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IV. SOME CLOSING OBSERVATIONS

Outside the ambit of a restrictive statute, custom law can play a meaningful 
role. After all, custom has historically been a basis of law for all people: the 
FRPPRQ�ODZ�UHÁHFWV�VRFLHW\·V�FRPPRQ�FXVWRPV�DQG�YDOXHV��$V�WKH�DXWKRU�RI 
Salmond on Jurisprudence records:60

It was long the received theory of English law that whatever was not the product 
of legislation had its source in custom. Law was either the written statute 
law, or the unwritten, common, or customary law. Judicial precedent was not 
conceived as being itself a legal source of law at all, for it was held to operate 
only as evidence of those customs from which the common law proceeded….

(YHQ�QRZ�FXVWRP�KDV�QRW�ZKROO\�ORVW�LWV�ODZ�FUHDWLQJ�HIÀFDF\��,W�LV�VWLOO�WR�EH�
accounted one of the legal sources of the law of England, along with legislation 
and precedent, but far below them in importance.

In a modern context, custom law can provide the content of standards, like due 
care and reasonableness, used in areas in which the variety of circumstances 
and competing policies are such that no set of general rules is likely to be 
satisfactory or even workable.61 It can supply the basis for the implication 
of a term into a contract.62 It can provide the basis of title in land.63 It can 
DVVLVW�LQ�WKH�GHÀQLWLRQ�RI�D�VWDWXWRU\�FRQFHSW�64�,W�FDQ�IRUP�WKH�EDVLV�RI�ÀVKLQJ�
rights.65 The common theme running through each of these functions is that all 
DUH�RI�D�JDS�ÀOOLQJ�QDWXUH��7KH�ORJLFDO�LPSOLFDWLRQ�LV�WKDW�FXVWRP�ODZ�FDQQRW�
stand alone as an outlying source of law. It must be accommodated within 
the existing legal framework.

7KHUH�DSSHDUV�WR�EH�QR�UHDVRQ�ZK\�0ăRUL�FXVWRP�FDQQRW�IXOÀO�VLPLODU�UROHV��
In practice, however, the judiciary has been more circumspect. The notion that 
custom law must accommodate the existing legal framework appears to have 
manifested itself in a judicial tendency to either err on the side of not giving 
full recognition to custom or to look to Parliament to resolve any uncertainty.

In New Zealand, as in England, a lawfully recognisable custom must possess 
four essential attributes:66

60 PJ Fitzgerald (ed) Salmond on Jurisprudence (12ed, Sweet and Maxwell, London, 1966) 
at 189-190.

61 RM Unger /DZ�LQ�0RGHUQ�6RFLHW\�(Free Press, New York, 1976) at 55.
62 See (QJLQHHULQJ�'\QDPLFV�/WG�Y�1RUJUHQ�0DUWRQDLU��1=��/WG�(1996) 7 TCLR 369 (CA).
63 See Attorney-General v Ngati-Apa [2003] 3 NZLR 643 (CA).
64 For example, the meaning of kaitiakitanga under s 7, Resource Management Act 1991.
65 See 7H�:HHKL�Y�5HJLRQDO�)LVKHULHV�2IÀFHU�[1986] 1 NZLR 680 (HC).
66 Knowles v Police (1998) 15 CRNZ 423 (HC) at 426. See also R v Iti (CA267/06 4 April 

2007) at [47].
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,W�PXVW�EH�LPPHPRULDO��LW�PXVW�EH�UHDVRQDEOH��LW�PXVW�EH�FHUWDLQ�LQ�UHVSHFW�
of its nature generally, as well as in respect of the locality where it is alleged 
WR�REWDLQ��DQG�WKH�SHUVRQV�WR�ZKRP�LW�LV�DOOHJHG�WR�DIIHFW��DQG�LW�PXVW�KDYH�
continued without interruption since its immemorial origin. The custom must 
be clearly proved to exist, and the burden of proof is on the proponent.

7KHVH�IRXU�UHTXLUHPHQWV�LPSRVH�VLJQLÀFDQW�FRQVWUDLQWV�XSRQ�WKH�UHFRJQLWLRQ�
RI�FXVWRP��7KH\�DOVR�WKURZ�XS�D�QXPEHU�RI�SUDFWLFDO�GLIÀFXOWLHV��+RZ�ORQJ�LV�
LPPHPRULDO"�$JDLQVW�ZKDW�FXOWXUH·V�VWDQGDUG�RI�UHDVRQDEOHQHVV�LV�WKH�FXVWRP�
WR�EH�DVVHVVHG"�:LOO�D�FXVWRP��JLYHQ�LWV�G\QDPLF�DQG�ÁXLG�QDWXUH��HYHU�EH�
certain? Does the custom have to be practised in a completely unchanged 
and static manner?

The tendency to subject custom to such tight and yet vague legal controls67 
UHÁHFWV�DQ�LQVWLWXWLRQDO�XQZLOOLQJQHVV�WR�´OHW�JRµ�DQG�IRUJR�DQ\�VXEVWDQWLYH�
control over customary law. As Hammond J, delivering the judgment of the 
Court of Appeal, recently stated in R v Iti:68

There has to be some ability to limit rights based on aboriginal custom, as 
occurs in other rights-based areas of the law, where necessary, otherwise some 
IHDWXUHV�RI�0ăRUL�FXVWRP�ZKLFK�ZRXOG�WRGD\�EH�FRQVLGHUHG�XQWHQDEOH�PLJKW�
be enabled to continue unabated.

This timidity is evident in decisions of the High Court and Court of Appeal 
concerning customary adoption,69�WKH�DELOLW\�RI�QRQ�0ăRUL�WR�LQKHULW�0ăRUL�
land,70�DQG�WKH�DELOLW\�RI�ZKăQJDL�WR�LQKHULW�IURP�D�GHFHDVHG·V�HVWDWH�71 It is, 
however, understandable.

)LUVW��0ăRUL�FXVWRP�ODZ�LV�QRW�HDVLO\�UHFRQFLOHG�ZLWK�WKH�H[LVWLQJ�IUDPHZRUN��
The former comprises a plethora of norms which enables participants to call 
XSRQ�WKRVH�ZKLFK�EHVW�ÀW�WKH�PRPHQW��7KH�ODWWHU�FHQWUHV�XSRQ�VLQJOH�UXOHV�
which are of general application. This abundance of norms appears to have 
troubled Paterson J in Re Walker��,Q�UHMHFWLQJ�D�VXEPLVVLRQ�WKDW�D�ZKăQJDL�ZKR�
has the right under tikanga for maintenance and support should be considered 
a claimant under the Family Protection Act 1955, his Honour remarked:72

67� +RZHYHU��WKHVH�IRXU�UHTXLUHPHQWV�GR�QRW�DSSHDU�WR�KDYH�EHHQ�DSSOLHG�UHOLJLRXVO\�
68 R v Iti (CA267/06 4 April 2007) at [46].
69 B v Director-General of Social Welfare (1997) 15 FRNZ 501 (HC).
70 Grace v Grace (1994) 12 FRNZ 614 (CA).
71 Re Walker (2002) 22 FRNZ 11 (HC).
72 Re Walker (2002) 22 FRNZ 11 (HC) at [16].



210 Yearbook of New Zealand Jurisprudence Vol 13

If a whangai is capable of being a child of the deceased for the purposes of 
s 3, it would, in my view, be necessary for the Court on each application by a 
whangai to consider the relationship in some detail to determine whether or 
not the whangai was a person entitled to maintenance and support.

'LIÀFXOWLHV�DUH�UHYHDOHG�IXUWKHU�ZKHQ�WKH�YDOXHV�XQGHUSLQQLQJ�D�SDUWLFXODU�
FXVWRP�UXQ�FRQWUDU\�WR�WKH�YDOXHV�WKDW�LQIRUP�WKH�´(QJOLVKµ�HTXLYDOHQW�73 Put 
another way, reluctance to apply custom law is at its greatest when the custom 
DQG�YDOXHV�XQGHUSLQQLQJ�LW�DUH�IRUHLJQ�WR�WKH�MXGLFLDO�RIÀFHU�ZKR�LV�DVNHG�WR�
apply the custom.

6HFRQG��LW�LV�P\�YLHZ�WKDW�D�FULWLFDO�GLIÀFXOW\�IDFLQJ�WKH�MXGLFLDU\�LQ�DSSO\LQJ�
VXEVWDQWLYH�0ăRUL�FXVWRP�ODZ�OLHV�LQ�WKHLU�ODFN�RI�XQGHUVWDQGLQJ�RI�0ăRUL�
culture. How can an accepted custom be proved? And by whom? As the Law 
Commission lamented in 2001:74

Part of the problem today is that judges, through no fault of their own, are 
being called upon to assess the mores of a society still largely foreign to them.

One facet of this “misunderstanding” is the fact that most of the judiciary 
DUH� QRW� ELOLQJXDO��$� ODFN�RI�ÁXHQF\� LQ�0ăRUL� EHFRPHV�SUREOHPDWLF�ZKHQ�
-XGJHV�DUH�FDOOHG�XSRQ�WR�FRQVLGHU�DQG�DSSO\�0ăRUL�FRQFHSWV�LQ�VWDWXWHV��,Q�
DSSO\LQJ�VXFK�D�FRQFHSW��D�QRQ�ELOLQJXDO�MXGJH�PXVW��ÀUVW��LGHQWLI\�WKH�(QJOLVK�
HTXLYDOHQW� DQG�� VHFRQG�� LGHQWLI\� WKH� LQFLGHQWV� RI� WKDW� FRQFHSW� LQ� WHUPV�RI�
English understanding. This two-pronged process divorces the concept from 
its philosophical and cultural base75 and often removes much of its integrity.

Even a completely bilingual Judge must be aware of the broader experiences 
and the intricate patchwork of relationships from which tikanga stems. 
An understanding of a concept is incomplete without an awareness of 
WKLV� DGGLWLRQDO� GLPHQVLRQ�� -XGJHV� DUH� RIWHQ� LOO�HTXLSSHG� WR� FRPSUHKHQG�
WKH�PDJQLWXGH�DQG�GHSWK�RI�ZKDW�DQ�RVWHQVLEO\�VLPSOH�0ăRUL�FRQFHSW�FDQ�
encapsulate.

73 See J Zorn and J Care “Barava Tru: Judicial Approaches to the Pleading and Proof of Custom 
LQ�WKH�6RXWK�3DFLÀFµ�����������,&/4����������

74 New Zealand Law Commission 0ăRUL�&XVWRP�DQG�9DOXHV�LQ�1HZ�=HDODQG�/DZ�(NZLC 
SP9 2001) at 4.

75� 7RPDV�´,PSOHPHQWLQJ�.DLWLDNLWDQJD�XQGHU�WKH�50$µ����������1=(/5����
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+RZHYHU�� OLNH� D� ODFN�RI�ÁXHQF\� LQ�0ăRUL�� WKLV� LV� QRW� DQ� LQFXUDEOH�GHIHFW��
([SHUWV�FDQ�EH�DQG�RIWHQ�DUH�SURYLGHG�IURP�WKH�UHOHYDQW�KDSŗ�RU�LZL�WR�SURYLGH�
DQ�LQVWUXFWLYH�FRPPHQWDU\�RI�D�VSHFLÀF�FRQFHSW��SUDFWLFH�RU�FXVWRP��KRZ�LW�
has evolved and the regional variations or kawa of the particular social group 
that practises or uses it.76

7KLV�WRR�LQYROYHV�SHUFHLYHG�GLIÀFXOWLHV��,Q�D�VSHHFK�GHOLYHUHG�RQ����$SULO������
to the Australasian Law Reform Agencies Conference, former MP Stephen 
)UDQNV�SRVHG�D�FDVFDGH�RI�GLIÀFXOWLHV�LQ�DSSO\LQJ�VXEVWDQWLYH�FXVWRP�ODZ�LQ�
this area. Three are relevant for present purposes:77

�� How can we test those who claim to know it?

�� How can we know they are not just making it up?

�� How can we make sure it is not being stated to suit the personal and 
political interests of those who claim to know it?

7KHVH�GLIÀFXOWLHV�VWHP�LQ�SDUW�IURP�WKH�IDFW�WKDW��LQ�1HZ�=HDODQG��FXVWRP�LV�
generally not recognised as a free-standing source of law in its own right.78 As 
D�UHVXOW��TXHVWLRQV�RI�FXVWRP�IDOO�WR�EH�GHWHUPLQHG�DV�TXHVWLRQV�RI�IDFW��OHDYLQJ�
the Court heavily reliant on the expert witnesses produced by the parties. This 
is particularly so where there are two competing accounts of custom.

There is a risk that reliance can translate into vulnerability where the 
DGMXGLFDWRU�LV�QRW�YHUVHG�LQ�WLNDQJD��WH�UHR�RU�0ăRUL�FXOWXUH��.QRZOHGJH�RI�DQ\�
of these three disciplines provides a basis against which to test the evidence 
of those who purport to be experts in a particular custom. However, where 
the contrary applies:79

76� 2WKHU�DOWHUQDWLYHV�LGHQWLÀHG�E\�WKH�/DZ�&RPPLVVLRQ�LQFOXGH�PXOWL�MXGJH�SDQHOV��FXVWRPDU\�
assessors, reference to a specialist court, and appointment of amicus to assist the Court. 
See New Zealand Law Commission Converging Currents: Custom and Human Rights in 
WKH�3DFLÀF�(NZLC SP17 2006) at 197-202.

77 Franks “Going Native: What Indigeneity Should Look Like in the Morning” (paper 
presented to Australasian Law Reform Agencies Conference, Wellington, 15 April 2004) 
DW������7KH�DXWKRU�LGHQWLÀHV�WKUHH�RWKHU�GLIÀFXOWLHV��QDPHO\������:KDW�LV�LW"������:KHUH�LV�LW�
ORRNHG�XS"��DQG�����:KR�NQRZV�ZKDW�LW�LV�LI�LW�FDQQRW�EH�ORRNHG�XS"�'HÀQLQJ�FXVWRP�ODZ�
DQG�LGHQWLI\LQJ�LWV�VRXUFHV�DUH�EH\RQG�WKH�VFRSH�RI�WKLV�SDSHU��,Q�DQ\�HYHQW�WKHVH�TXHVWLRQV�
FDQ�EH�DQVZHUHG�E\��ÀUVW��DFFHSWLQJ�WLNDQJD�DV�D�EDVLV�IRU�0ăRUL�FXVWRP�ODZ�DQG��VHFRQG��
acknowledging that tikanga is transmitted via an oral tradition.

78� $V�FRPSDUHG�WR�WKH�&RRN�,VODQGV��)LML��.LULEDWL��0DUVKDOO�,VODQGV��1DXUX��6DPRD��6RORPRQ�
Islands, Tokelau, Tuvalu and Vanuatu which all recognise custom law as a source of law 
in its own right.

79 Durie “Custom Law: Address to the New Zealand Society for Legal and Social Philosophy” 
(1994) 24 VUWLR 325, 326.
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7KH�SUHVHQWDWLRQ�RI�JHQHUDOLVHG�RSLQLRQV�E\�0ăRUL�HOGHUV�DQG�VFKRODUV�QRW�
experienced in legal analysis … leaves the ultimate interpretation to untrained 
adjudicators without access to a coherent lego-anthropological text.

&XOWXUDO� LQH[SHULHQFH�FDQ�KDYH� WZR�XQZDQWHG�FRQVHTXHQFHV�� ,W� FDQ� UHVXOW�
in adjudicators being improperly swayed to an erroneous conclusion on the 
EDFN�RI�D�SDUW\·V�PLVXVH�RU�PDQLSXODWLRQ�RI�FXVWRP�80 Alternatively, and more 
likely, it can entrench judicial mistrust of custom and foster an unwillingness 
to be receptive to customary practice.

)LQDOO\��WKH�IDFW�WKDW�0ăRUL�FXVWRP��EHLQJ�WUDQVPLWWHG�RUDOO\��LV�LQIUHTXHQWO\�
written down represents a key challenge to the existing system.

7KHVH�UHSUHVHQW�MXVW�VRPH�RI�WKH�SUDFWLFDO�GLIÀFXOWLHV�RI�DSSOLFDWLRQ�RI�FXVWRP�
law rooted in a fundamentally different cultural world. Defensiveness is a 
QDWXUDO�UHVSRQVH�WR�DQ�XQNQRZQ�VLWXDWLRQ��7KDW�DSSOLHV�MXVW�DV�HTXDOO\�WR�0ăRUL�
who come before the existing Courts as it does to Judges who have little (if 
any) experience or knowledge of tikanga.

(GXFDWLRQ�DQG�LQWHOOHFWXDO�ÁH[LELOLW\�DUH�NH\�DOOLHV�LQ�WKH�FKDOOHQJH�WR�DSSO\�
FXVWRP��*UHDWHU�XQGHUVWDQGLQJ�LV�OLNHO\�WR�EUHHG�FRQÀGHQFH��:LWK�HGXFDWLRQ��
XQGHUVWDQGLQJ�DQG�FRQÀGHQFH�RQ�WKH�SDUW�RI�DOO�SDUWLFLSDQWV��LW�PD\�EH�SRVVLEOH�
WR�ÀQG�D�VLJQLÀFDQW�SODFH�IRU�0ăRUL�ZLWKLQ�WKH�1HZ�=HDODQG�MXGLFLDO�V\VWHP��
%XW�LW�ZLOO�EH�D�VLJQLÀFDQW�FKDOOHQJH�WR�GR�VR�

80 For an example of custom being used for an improper motive see Department of Conservation 
v Tainui (DC Greymouth CRN 8018003265-6 4 November 1998 Judge GS Noble).
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7KH�1DWLYH�/DQG�&RXUW��HVWDEOLVKHG�LQ�WKH�PLGVW�RI�DUPHG�FRQÁLFW�EHWZHHQ�
0ăRUL�DQG�WKH�&URZQ��ZDV�GHVLJQHG�WR�SURYLGH�VWDEOH�WLWOH�WR�ODQG�ZKLFK�FRXOG�
EH�DOLHQDWHG�E\�SXUFKDVH��7KH�&URZQ�KDG�IRXQG�LW�LQFUHDVLQJO\�GLIÀFXOW�WR�
resolve customary disputes in its land purchase activities and extinguishing 
customary title was a problem as disputes about who had the right to sell 
EHFDPH�PRUH�FRPPRQ��)RU�0ăRUL��UHVROXWLRQV�RI�GLVSXWHV�EDVHG�RQ�FRPSHWLQJ�
interests in land were always dealt with by negotiation. Whether it was 
UDQJDWLUD�VLWWLQJ�DV�D�UŗQDQJD�WR�UHVROYH�D�GLVSXWH�DPRQJ�ZKăQDX��FRQÁLFW�
involving taua over the use of resources or peace negotiations between iwi 
to establish or re-establish stable relationships, the outcome was always 
one negotiated by the people who lived on the land and used the resources. 
This did not occur in a vacuum. There were processes for dealing with the 
issues and power relationships were always a key feature. The resolution of 
particular customary disputes developed over time based on history as groups 
with distinct identities derived from their individual whakapapa passed on 
traditions which informed their relationships.

In this paper I discuss custom and the Native Land Court from an historical 
SHUVSHFWLYH��)RU�WKRVH�KRSLQJ�IRU�D�FOHDU�GHÀQLWLRQ�RI�FXVWRP�ZKLFK�FDQ�EH�
applied in a modern jurisdiction, or even an effective method for settling any 
customary dispute over land, this paper will be fundamentally unsettling. I 
am going to develop three key points:

�� There are no external objective criteria against which claims to land 
EDVHG�RQ�FXVWRP�FDQ�EH�DVVHVVHG�

�� Any decision to exclude particular kinship groups or tribes is always 
DUELWUDU\�²�D�SROLWLFDO�GHFLVLRQ�PDGH�EHFDXVH�D�GHFLVLRQ�KDV�WR�EH�PDGH�

�� Customary interests in land are primarily about relationships between 
different kinship groups within tribes and between tribes.

To develop these three points, I am going to draw particularly on recent 
and ongoing research during which I have examined thousands of pages of 
evidence and hundreds of decisions of the Native Land Court and Native 
Appellate Court, research undertaken before and since in working with 
claimant groups to prepare historical evidence on their claims in the Waitangi 
7ULEXQDO�DQG�WKH�UHSRUW�RI�WKH�WULEXQDO�RQ�WKH�7ăPDNL�0DNDXUDX�VHWWOHPHQW�
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process1��7KH�LQTXLU\�DQG�WKH�WULEXQDO·V�FULWLFLVP�RI�WKH�SURFHVV�DGRSWHG�E\�
the Crown was an important turning point for treaty settlement negotiations in 
7ăPDNL�0DNDXUDX�DQG�WKH�&URZQ�KDV�VXEVHTXHQWO\�DGRSWHG�D�PRUH�LQFOXVLYH�
DSSURDFK��,�SDUWLFLSDWHG�LQ�WKH�LQTXLU\�DV�D�ZLWQHVV�DQG�,�SUHSDUHG�LQGHSHQGHQW�
evidence for one of the applicants, the Marutuahu Confederation, with Michael 
%HOJUDYH��7KH�XUJHQW�LQTXLU\�IROORZHG�WKH�&URZQ·V�GHFLVLRQ�WR�HQWHU�LQWR�DQ�
DJUHHPHQW�LQ�SULQFLSOH��$,3��ZLWK�WKH�1JăWL�:KăWXD�R�ľUăNHL�7UXVW�%RDUG�
HDUO\�LQ�������7KH�$,3�UDLVHG�VRPH�SDUWLFXODU�LVVXHV�DERXW�WKH�ZD\�RIÀFLDOV�
LQ�WKH�2IÀFH�RI�7UHDW\�6HWWOHPHQW�KDG�FRQVLGHUHG�DQG�GHDOW�ZLWK�TXHVWLRQV�
of customary interests. These were explored in our evidence and considered 
E\�WKH�WULEXQDO�LQ�LWV�UHSRUWV�DQG�WKH�ÀQGLQJV�DUH�YHU\�VLJQLÀFDQW��,�ZLOO�GHDO�
with these in the second half of the paper but will start with a discussion of 
1RUPDQ�6PLWK·V�IRXU�WDNH2 and the practice of the Native Land Court in the 
nineteenth century.

7KH�1JăL�7DKX�GHFLVLRQ�RI�WKH�0ăRUL�$SSHOODWH�&RXUW3 was a response to a 
TXHVWLRQ�VWDWHG�E\�WKH�:DLWDQJL�7ULEXQDO�UHJDUGLQJ�WKH�ERXQGDU\�EHWZHHQ�1JăL�
7DKX�DQG�LWV�QRUWKHUQ�QHLJKERXUV��7KH�LVVXH�WR�EH�GHWHUPLQHG�ZDV�GHÀQHG�E\�
the Court and the parties to the litigation as one of customary rights to land. 
6LJQLÀFDQWO\�� WKH�7ULEXQDO� LQ� LWV� VWDWHG�TXHVWLRQ�GHÀQHG� WKHVH� ULJKWV�DV�DQ�
DUFKDLF�DQG�KLVWRULFDO�HQWLW\�À[HG�LQ�WLPH��7KH�ERXQGDU\�FRXOG�EH�GHWHUPLQHG�
DV�DW�WKH�GDWHV�RI�WKH�.DLNRXUD�DQG�$UDKXUD�GHHGV�RI�SXUFKDVH�DQG�WKDW�ZDV�
WKH�ERXQGDU\�IRU�DOO�WLPH��7R�ÀQG�WKH�DQVZHU��WKH�&RXUW�GHFLGHG�LW�ÀUVW�KDG�WR�
GHWHUPLQH�ZKDW�WKRVH�WDNH�ZHUH�DQG�EULHÁ\�VWDWHG�LW�IRXQG�IRXU�WDNH�ZKLFK�
the “pre-European inhabitants of New Zealand had, over many centuries, 
developed certain customary take or rights concerning land.” They were 
GLVFRYHU\��DQFHVWU\��FRQTXHVW�DQG�JLIW��(DFK�RI�WKHVH�WDNH�KDG�WR�EH�VXSSRUWHG�
by some form of occupation. The take were absolute and unchanging, except 
IRU� WKH� ULJKW� WR� FRQTXHVW�ZKLFK�ZDV� OLPLWHG� E\� WKH�7UHDW\� RI�:DLWDQJL��
In essence, to resolve the competing claims regarding the location of the 
boundary, the three judges reached for their Norman Smith. They recognized 
WKH�LPSRUWDQFH�RI�WKHLU�GHFLVLRQ�DV�LW�ZDV�WKH�ÀUVW�FDVH�WR�EH�GHWHUPLQHG�XQGHU�
WKH�QHZ�OHJLVODWLRQ�EXW��DW�LWV�PRVW�EDVLF��WKH�1JăL�7DKX�GHFLVLRQ�JDYH�MXGLFLDO�
DXWKRULW\�WR�6PLWK·V�PRGHO�RI�WDNH�

1 Waitangi Tribunal, 7KH�7ăPDNL�0DNDXUDX�6HWWOHPHQW�3URFHVV�5HSRUt (Waitangi Tribunal, 
Wellington, 2007).

2 1DWLYH�&XVWRP�DQG�/DZ�$IIHFWLQJ�0ăRUL�/DQG��0ăRUL�3XUSRVHV�)XQG�%RDUG��:HOOLQJWRQ��
1942).

�� ��6RXWK�,VODQG�$SSHOODWH�&RXUW�0LQXWH�%RRN�������������:DLWDQJL�7ULEXQDO�1JăL�7DKX�
Report 1991 Volume 3, Appendix 4 at 1122-1145 (Brooker & Friend Ltd, Wellington, 1991).
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,Q������1RUPDQ�6PLWK�FRGLÀHG�WKH�UXOHV�XVHG�E\�MXGJHV�RI�WKH�1DWLYH�/DQG�
Court4�WR�GHWHUPLQH�DFFRUGLQJ�WR�0ăRUL�FXVWRP�DQG�XVDJH�ZKR�RZQHG�ODQG�
KHOG�XQGHU�FXVWRPDU\�WLWOH��,URQLFDOO\��E\�WKHQ�VXFK�FRGLÀFDWLRQ�GLG�QRW�UHDOO\�
PDWWHU�LQ�WHUPV�RI�WKH�&RXUW·V�SUDFWLFH��,WV�SULPDU\�UROH�ZDV�QR�ORQJHU�WKH�
investigation of title to customary land as it had become part of a large and 
UDSLGO\�JURZLQJ�EXUHDXFUDF\�ZKLFK�DGPLQLVWHUHG�WKH�ODQG�UHPDLQLQJ�LQ�0ăRUL�
RZQHUVKLS��$SSOLFDWLRQV�IRU�WLWOH�LQYHVWLJDWLRQV�ZHUH�UHFHLYHG�LQIUHTXHQWO\�
DQG�WKH�DUHD�RI�ODQG�DIIHFWHG�ZDV�TXLWH�VPDOO��7KH�PRGHO�RI�WDNH�GHYHORSHG�
by Smith therefore was produced as an abstraction rather than as a product 
RI� WKH�&RXUW·V� SUDFWLFH�� ,I� LQ� SUDFWLFH�6PLWK·V� FRGLÀFDWLRQ�ZDV� RI� OLPLWHG�
VLJQLÀFDQFH��LW�KDV�KDG�D�PDMRU�LPSDFW�RQ�WKH�ZD\�LQ�ZKLFK�KLVWRULDQV�KDYH�
FRQVLGHUHG�WKH�DFWLYLWLHV�RI�WKH�&RXUW��+LV�DQWHFHGHQWV�DUH�GLIÀFXOW�WR�GHWHUPLQH�
for Smith does not provide any indication, other than statute or a few of the 
&RXUW·V�GHFLVLRQV��RI�WKH�DXWKRULW\�RQ�ZKLFK�KLV�YLHZV�DUH�EDVHG��$OWKRXJK�
he does acknowledge the assistance and authoritative knowledge of Robert 
Noble Jones, a former Chief Judge of the Native Land Court, it is far from 
clear how Smith arrived at this particular model of take.

6PLWK� DFNQRZOHGJHG� WKDW� LW� LV� ´VRPHZKDW� GLIÀFXOW� WR� HODERUDWH� WKH� UXOHV�
JRYHUQLQJ�WKDW�TXHVWLRQµ�5 Even if the Native Land Court had established the 
JURXQGV�RQ�ZKLFK�ULJKWV�WR�FXVWRPDU\�ODQG�FRXOG�EH�FODLPHG��WKH�TXHVWLRQ�
ZDV�QRW��LW�ZRXOG�VHHP��HDVLO\�DQVZHUHG��1HYHUWKHOHVV��6PLWK�LGHQWLÀHG�IRXU�
principal take recognized by the Court when considering the applications of 
0ăRUL�FODLPDQWV�WR�FXVWRPDU\�ODQG��GLVFRYHU\��DQFHVWU\��FRQTXHVW�DQG�JLIW��
$ORQJ�ZLWK�WKHVH�IRXU�WDNH�WKHUH�ZDV�WKH�HVVHQWLDO�UHTXLUHPHQW�RI�RFFXSDWLRQ�
“or the exercise of some act or acts indicative of ownership in order that the 
claims made might be deemed well grounded and effectual”.6 Some form of 
RFFXSDWLRQ�EDVHG�RQ�RQH�RI�WKH�IRXU�WDNH�ZDV�UHTXLUHG�WR�SURYH�DQ\�FODLP�
conclusively and Smith went on to describe in considerable detail the degree 
RI�RFFXSDWLRQ�UHTXLUHG�WR�VXSSRUW�D�ULJKW��7R�LOOXVWUDWH�WKHVH�SRLQWV�DQG�GLVFXVV�
WKH�IRXU�WDNH�IXUWKHU��KH�GUHZ�RQ�)HQWRQ·V�Important Judgments7, Alexander 
0DFND\·V�Opinions of Various Authorities,8 and several decisions of the 
Native Appellate Court.

4 Native Custom … Above, n 2.
5 Native Custom … Ibid, at 47.
6 Ibid, at 48.
7 F D Fenton 1DWLYH�/DQG�&RXUW�,PSRUWDQW�-XGJPHQWV�'HOLYHUHG�LQ�WKH�&RPSHQVDWLRQ�&RXUW�

DQG�1DWLYH�/DQG�&RXUW���������� (H Brett, Auckland, 1878).
8 Alexander Mackay Opinions of Various Authorities on Native Tenure (Government Printer, 

Wellington, 1890).
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Although Smith acknowledged the complexity of the issue, he came up with 
IRXU�FOHDUO\�GHÀQHG�DQG�XQDPELJXRXV�WDNH�XVHG�E\�WKH�&RXUW�WR�GHWHUPLQH�
RZQHUVKLS� RI� FXVWRPDU\� ODQG� DFFRUGLQJ� WR�0ăRUL� FXVWRP�DQG�XVDJH��+LV�
antecedents however are not easily located. Certainly, his account was not a 
result of a comprehensive and systematic assessment of the decisions of the 
Court. And there is also no indication as to why he chose 1895 as the year 
ZKHQ�0ăRUL�FXVWRP�DQG�XVDJH�ZDV�FOHDUO\�GHÀQHG�

:KHUH�GLG�6PLWK�ÀQG�KLV�IRXU�WDNH"�7KDW�LV�D�TXHVWLRQ�ZKLFK�LV�YHU\�GLIÀFXOW�WR�
answer. One possibility was Important Judgments, the collection of decisions 
RI�WKH�&RXUW�SULQWHG�E\�GLUHFWLRQ�RI�WKH�ÀUVW�&KLHI�-XGJH��)�'��)HQWRQ��LQ������9 
+RZHYHU��DSDUW�IURP�YDJXH�UHIHUHQFHV�WR�FRQTXHVW��DQFHVWU\�DQG�RFFXSDWLRQ�WKH�
judgments provided very little indication as to the grounds on which the Court 
GHWHUPLQHG�DFFRUGLQJ�WR�0ăRUL�FXVWRP�DQG�XVDJH�RZQHUVKLS�RI�FXVWRPDU\�
ODQG��)HQWRQ·V� IRFXV�ZDV� DSSDUHQWO\�RQ�SUHVHUYLQJ�DQ�KLVWRULFDO� UHFRUG�RI�
0ăRUL�²�RQH�ZKLFK�ZDV�GHWHUPLQHG�E\�MXGJHV�WRR��QRW�0ăRUL�FODLPDQWV�²�UDWKHU�
than creating a body of legal precedent for the purposes of regulating the 
RSHUDWLRQ�RI�WKH�1DWLYH�/DQG�&RXUW��)RU�DQ�RYHUYLHZ�RI�WKH�&RXUW·V�DSSURDFK�
WR�0ăRUL�FXVWRP�DQG�XVDJH�LQ�WKH���th century, Important Judgments provides 
IHZ�LQVLJKWV��6PLWK�TXRWHV�IURP�WKHP��EXW�WKH�GHFLVLRQV�ZRXOG�KDYH�SURYLGHG�
little assistance in determining the Court practice.

So, Important Judgments� LV� QRW� SDUWLFXODUO\� XVHIXO��0DFND\·V�Various 
Opinions10 may have been a little more useful. This was a collection of extracts 
from papers and correspondence published in March 1890, containing the 
YLHZV�RI�D�UDQJH�RI�FRORQLDO�RIÀFLDOV��PLVVLRQDULHV��VROGLHUV��0ăRUL�OHDGHUV�
DQG�MXGJHV�RQ�WKH�TXHVWLRQ�RI�0ăRUL�FXVWRPDU\�ULJKWV�WR�ODQG��([WUDFWV�IURP�
papers and letters written by several Native Land Court judges and a memo 
from a group of assessors were also included. Of the documents included, 
RQO\�0DQLQJ·V� OHWWHU� WR�)HQWRQ� LQ�1RYHPEHU� �����GLUHFWO\� DGGUHVVHG� WKH�
TXHVWLRQ�RI�GHWHUPLQLQJ�FXVWRPDU\�ULJKWV�WR�ODQG��/RQJ�DQG�UDPEOLQJ��LW�ZDV�
full of complaints, especially of “the impossibility of doing what is really the 
reduction of an unwritten, and in some degree still disputed, law to writing”.11 
+LV�DFFRXQW�RI�0ăRUL�FXVWRPDU\�ODQG�RZQHUVKLS�IRFXVHG�RQ�RULJLQDO�GLVFRYHU\�
DQG�VXEVHTXHQW�FRQTXHVWV��*LIWLQJ��XVXDOO\�DV�D�UHVXOW�RI�VXSSRUW�LQ�ZDU��ZDV�
also recognized as a valid title by Maning. His principal conclusion regarding 
customary rights to land was that rights to land had to be maintained by force. 
%XW�LQ�JHQHUDO�KH�KDG�´QHYHU�EHHQ�DEOH�WR�À[�XSRQ�DQ\�HVWDEOLVKHG�SULQFLSOH�

9 Above, n 7.
10 Above, n 8.
11 Ibid, pp 17-21 at 17.
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for my guidance”.12 He simply dealt with the circumstances of each case “in 
WKH�EHVW�PDQQHU�,�FRXOGµ��:KHUH�WKHUH�ZHUH�VWLOO�TXHVWLRQV��´QDWXUDO�HTXLW\µ�
was used to resolve them.

0DFND\�KLPVHOI�DWWHPSWHG�WR�SURYLGH�VRPH�VRUW�RI�V\QWKHVLV�RQ�WKH�TXHVWLRQ�
RI�0ăRUL�FXVWRPDU\�ULJKWV�WR�ODQG��+H�WRR�VRXQGHG�D�ZDUQLQJ��´WKH�RSLQLRQV�
H[SUHVVHG�LQ�WKH�DIRUHVDLG�SDSHUV�DUH�YHU\�FRQÁLFWLQJ�RQ�PDQ\�SRLQWVµ�EXW�
believed there was a “general consensus of opinion”. 13 Rights were based on 
either ancestry through possession of land over several generations or land was 
DFTXLUHG�E\�FRQTXHVW��RFFXSDWLRQ�RU�JLIW��0DFND\·V�DSSURDFK�WR�RFFXSDWLRQ�
was very similar to that of Smith:

possession of land, even for a number of years, did not confer a right unless 
the occupation was found on some previous take of which the occupation 
FRXOG�EH�UHJDUGHG�DV�D�FRQVHTXHQFH��DQG�WKLV�take must be consistent with the 
RUGLQDU\�UXOH�JRYHUQLQJ�DQG�GHÀQLQJ�0DRUL�FXVWRPV�14

0DFND\�FRQFOXGHG�WKDW�LW�ZDV�´DOPRVW�LPSRVVLEOH�WR�OD\�GRZQ�DQ\�À[HG�UXOH�
IRU�IXOO\�GHÀQLQJ�WKH�ODZ�RI�0ăRUL�ODQG�WHQXUH��DV�WKH�FXVWRPV�YDU\�LQ�GLIIHUHQW�
localities”. He added nevertheless that his general principles were those usually 
DFFHSWHG�E\�WKH�1DWLYH�/DQG�&RXUW��3HUKDSV��WKRXJK��0DFND\·V�FRQFOXGLQJ�
FRPPHQWV�DUH�WKH�PRVW�VLJQLÀFDQW��/LNH�0DQLQJ��KH�EHOLHYHG�À[HG�UXOHV�ZHUH�
GLIÀFXOW�WR�GHÀQH�DQG�ZKHUH�GLVSXWHV�FRXOG�QRW�EH�UHVROYHG��MXGJHV�KDG�WR�ÀOO�
WKH�KROHV�ZLWK�́ HTXLW\µ��WKHLU�RZQ�RSLQLRQ�RU�́ JRRG�FRQVFLHQFHµ�EDVHG�RQ�WKH�
SDUWLFXODU�FLUFXPVWDQFHV��7KH�&RXUW·V�SUDFWLFH�DSSHDUV�PXFK�OHVV�FOHDU�WKDQ�
6PLWK·V�IRXU�WDNH�ZRXOG�VXJJHVW��6PLWK�KDG�WKUHH�RWKHU�DFFRXQWV�ZULWWHQ�E\�
judges of the Native Land Court in the 20th century to draw from as well. 
When comparing Smith to these models, however, similar inconsistencies 
RYHU�WKH�GHÀQLWLRQ�RI�WDNH�HPHUJH��:KDW�LV�VWULNLQJ�DERXW�WKHP�LV�WKH�H[WHQW�
WR�ZKLFK�HDFK�RI�WKHVH�PRGHOV�GLIIHUV�LQ�TXLWH�IXQGDPHQWDO�ZD\V��HVSHFLDOO\�
LQ�UHODWLRQ�WR�LWV�GHÀQLWLRQ�RI�ZKDW�WKH�EDVLF�WDNH�ZHUH��6PLWK�KDG�VHYHUDO�
GLIIHUHQW�PRGHOV�RI�0ăRUL�ODQG�ULJKWV�IURP�ZKLFK�WR�GUDZ�DQG�QRQH�SURYLGH�
D�FRKHUHQW�GHÀQLWLRQ�RI�WDNH�

+RZ�GLG�WKH�&RXUW�GHDO�ZLWK�0ăRUL�FXVWRPDU\�LQWHUHVWV�LQ�ODQG"�7KH�PLQXWHV�RI�
hearings and decisions of the Court are recorded in detail in several thousand 
minute books. After examining a sample of more than 250 title investigations, 
rehearings and appeals, I have found that rather than imposing a clearly 
GHÀQHG�PRGHO�RI�WDNH�RU�0ăRUL�FXVWRPDU\�LQWHUHVWV�LQ�ODQG�RQ�FODLPV��MXGJHV�
and assessors deployed a range of strategies appropriate to the circumstances 
of the particular case they were dealing with. For example, they might focus 

12  Ibid at 21.
13  Ibid at 1.
14 Ibid.
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on occupation at a certain period (though not necessarily at the time of the 
hearing or 1840), they might seek inclusiveness and accept that all competing 
claimants had an interest or they might assess the credibility of the evidence 
given by a particular witness and in particular assess its consistency at that 
hearing and in relation to other hearings for adjacent land. Certainly, over 
time Court decisions grew considerably in length as the disputes become 
LQFUHDVLQJO\�FRPSOH[�DQG�GLIÀFXOW�WR�UHVROYH��7KH�&RXUW�ZDV�IRUFHG�WR�ÀQG�
ways to deal with the mass of evidence accumulated during hearings to 
GHWHUPLQH�WKH�0ăRUL�RZQHUV�RI�D�EORFN�RI�ODQG��$V�,�VDLG�DW�WKH�VWDUW�RI�WKLV�
SDSHU��WKH�&RXUW·V�UROH�ZDV�WR�SURYLGH�D�VWDEOH�WLWOH�ZKLFK�FRXOG�EH�DOLHQDWHG��
Failure to properly consider the matters put to it by the parties would lead to 
further litigation and prevent alienation.

What is clear is that the Court had no model or system of take which was 
applied to its decisions. Judges and assessors might draw on earlier decisions 
of the Court but they did so selectively and there was no attempt to create 
a body of precedent. The vast majority of Court decisions remained buried 
deep in the bound volumes of minutes. Deciding the interests of parties was 
a complex process and the strategies applied to do so depended on the nature 
RI�WKH�LQGLYLGXDO�FLUFXPVWDQFHV��7KHUH�ZHUH�QR�FOHDU�DQG�À[HG�UXOHV�GHÀQLQJ�
take and when they might apply to certain circumstances. Take were certainly 
QRW�D�PRGHO�ZKLFK�ZDV�VLPSO\�DSSOLHG�WR�D�EORFN�RI�ODQG��WKH�GLYHUVH�DQG�
QXPHURXV�QDUUDWLYHV�SUHVHQWHG�E\�0ăRUL�ZLWQHVVHV�UHQGHUHG�WKLV�DSSURDFK�
entirely impossible.

6PLWK� FRGLÀHG� WKH� SUDFWLFH� RI� WKH�&RXUW� E\� LPSRVLQJ� ��WK� FHQWXU\� RUGHU�
retrospectively on 19th century uncertainty. Yet as this essay has shown, even 
WKH�MXGJHV�ZKR�ZHUH�DGMXGLFDWLQJ�RQ�TXHVWLRQV�RI�0ăRUL�FXVWRP�DQG�XVDJH�LQ�
the nineteenth century were very ambivalent about the possibility of a group 
of rules which governed their decisions. Important Judgments only supports 
WKH�SRLQW��6PLWK�KDG�WR�ÀQG�VRPHWKLQJ�RQ�ZKLFK�WKHLU�MXGJPHQWV�UHVWHG��VWDWXWH�
UHTXLUHG�WKDW�WKH�&RXUW�GHWHUPLQH�WKH�RZQHUV�DFFRUGLQJ�WR�0ăRUL�FXVWRP�DQG�
usage. The fact that custom and usage was so elusive that the judges themselves 
ZHUH�XQZLOOLQJ�WR�GHÀQH�WKHLU�SUDFWLFH�FOHDUO\�LV�SDUWLFXODUO\�VLJQLÀFDQW�JLYHQ�
the discretion statute had always given the Court in such matters. Certainly, 
6PLWK·V�WDNH�DUH�QRW�WKH�VWDUWLQJ�SRLQW�PDQ\�KLVWRULDQV�RU�LQGHHG�MXGJHV�KDYH�
DVVXPHG�WKHP�WR�EH�ZKHQ�GHVFULELQJ�WKH�SURFHVV�E\�ZKLFK�0ăRUL�FXVWRPDU\�
land tenure was converted to individual title by the Native Land Court in the 
ÀUVW����\HDUV�RI�LWV�RSHUDWLRQ�

6PLWK·V�DSSURDFK�WR�FXVWRP��KRZHYHU��FRQWLQXHV�WR�LQIRUP�WKH�ZD\�LQWHUHVWV�
in land have been dealt with. There is a series of abstract rules of custom 
ZKLFK�FDQ�EH�LGHQWLÀHG�LQ�WLNDQJD�DQG�DSSOLHG�WR�SDUWLFXODU�FLUFXPVWDQFHV�
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to determine who has interests and who does not. It also provides the basis 
for what I would describe as fortress tribalism. This conceives of tribes as 
PRQROLWKLF�HQWLWLHV�ZKHUH�DOO�OHJDO�ULJKWV�LQVLGH�D�GHÀQHG�WULEDO�ERXQGDU\�FDQ�
EH� OHJLWLPDWHO\� DOORFDWHG� WR� WKDW� WULEH��0\�ZRUN�ZLWK�0ăRUL� FRPPXQLWLHV�
across the North Island over the past decade suggests that such an approach 
WR�ERXQGDULHV�DQG� WR� WKH�GHÀQLWLRQ�RI� WULEHV�²�JLYHQ� WKH� OD\HUHG�QDWXUH�RI�
customary interests in land and the complexity of the whakapapa which 
GHÀQHV� WKRVH� LQWHUHVWV�²� LV�GHHSO\�ÁDZHG�� ,W� LV� LPSRUWDQW� WR�ÁDJ�KHUH� WKDW�
I do not accept that a lack of rules or absence of a model of custom means 
FKDRV��6XFK�DQ�DSSURDFK�LV�DQ�DWWHPSW�WR�IRUFH�0ăRUL�FXVWRP�UHODWLQJ�WR�ODQG�
into a different, usually legal, context. My research indicates that land was 
managed through relationships between rangatira and between rangatira 
DQG�WKHLU�FRPPXQLWLHV��7KH�FRQWUDVW�LV�WKH�0ăRUL�$SSHOODWH�&RXUW·V�GHFLVLRQ�
which I have already referred to15�DQG�QRZ�,�ZDQW�WR�PRYH�RQ�WR�WKH�&URZQ·V�
DJUHHPHQW�LQ�SULQFLSOH�ZLWK�1JăWL�:KăWXD�R�ľUăNHL�16

7KH� NH\� LVVXH�ZKLFK� ,�ZDQW� WR� DGGUHVV� LV� WKH� TXHVWLRQ� RI� WKH� H[FOXVLYH�
redress proposed in the AIP. In relation to custom, this probably has the most 
VLJQLÀFDQW� FRQVHTXHQFHV�SULPDULO\�EHFDXVH�H[FOXVLYH� UHGUHVV�SUHYHQWV� WKH�
Crown from providing the same redress to claimants groups other than the 
settling groups. The decision to provide exclusive redress had the effect of 
excluding others and so was a decision on custom. Two forms of exclusive 
redress were offered. One was exclusive commercial redress which included 
D�ULJKW�RI�ÀUVW�UHIXVDO�DUHD�WR�SXUFKDVH�DQ\�VXUSOXV�&URZQ�SURSHUWLHV�ZLWKLQ�
GHÀQHG�DUHDV�RQ�WKH�LVWKPXV�DQG�WKH�1RUWK�6KRUH��7KH�RWKHU�ZDV�H[FOXVLYH�
cultural redress which included vesting the freehold titles of the sites of 
Maungawhau (Mount Eden), Maungakiekie (One Tree Hill) and Puketapapa 
(Mount Roskill) in the governance entity subject to a number of reservations 
(to guarantee existing public access).

7KH� &URZQ·V� LQLWLDO� UHVSRQVH� WR� FRQFHUQV� UDLVHG� E\� WKH�0DUXWXDKX�
Confederation about the exclusive redress, both cultural and commercial, was 
that the redress was not based on assessments of customary interests. This 
UHPDLQHG�WKH�&URZQ·V�SRVLWLRQ�DW�WKH�KHDULQJ�EXW�LW�ZDV�QRW�VXSSRUWHG�E\�WKH�
HYLGHQFH�SUHVHQWHG��0DQ\�RI�WKH�PRVW�VLJQLÀFDQW�GRFXPHQWV�GLG�QRW�EHFRPH�
available until shortly before the hearing began and would never have been 
PDGH�SXEOLF�ZLWKRXW�WKH�XUJHQW�LQTXLU\��3URIHVVRU�%HOJUDYH�DQG�,�EDVHG�RXU�
evidence on the only document available to us – the AIP – and correspondence 
EHWZHHQ�FRXQVHO�IRU�WKH�0DUXWXDKX�&RQIHGHUDWLRQ�DQG�WKH�2IÀFH�RI�7UHDW\�
Settlements (OTS) manager in charge of the negotiations. It soon became 

15 Above, n 3.
16� 6LJQHG�E\�WKH�&URZQ�DQG�1JăWL�:KăWXD�R�ľUăNHL�UHSUHVHQWDWLYHV�LQ�������PRGLÀHG�LQ������

by a supplementary agreement taking into account some of the matters referred to below.
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apparent from reviewing the documentation that decisions on custom were 
being made and that exclusive cultural and commercial redress was being 
RIIHUHG� WR� WKH� VHWWOLQJ� JURXS� EHFDXVH� RIÀFLDOV� KDG� FRQFOXGHG� WKH\� KHOG�
¶SUHGRPLQDQW·�LQWHUHVWV�RYHU�WKH�VLWHV�DIIHFWHG��$�GHÀQLWLRQ�RI�¶SUHGRPLQDQW·�
interests was not provided in the documents or at the hearing. Despite these 
documents, the Crown witness continued to insist that determinations of 
custom were not associated with the exclusive redress offered. This position 
was rejected by the tribunal.17

The decisions about custom which informed advice to ministers and appeared 
WR� SURYLGH� WKH� EDVLV� IRU� WKH� UHGUHVV� RIIHUHG�ZHUH� SUHSDUHG� E\� DQ� RIÀFLDO�
from OTS who was a recent graduate with very limited experience in treaty 
issues let alone custom. No evidence that his work was supervised by a more 
H[SHULHQFHG�RIÀFLDO�ZDV�ORFDWHG��7KH�WULEXQDO�H[SUHVVHG�VL[�FRQFHUQV�DERXW�
WKH�&URZQ·V�PHWKRG�IRU�GHDOLQJ�ZLWK�WKH�FXVWRPDU\�LQWHUHVWV�RI�DOO�NLQVKLS�
JURXSV�DQG�WULEHV�LQ�7ăPDNL�0DNDXUDX�

�� the Crown did not acknowledge the customary implications of what it 
was doing, nor recognise its importance to others who were completely 
H[FOXGHG�

�� the Crown did not recognise the need to involve the other tangata 
ZKHQXD�JURXSV�DW�DOO�

�� WKH�KLVWRULFDO�PDWHULDO�UHOLHG�RQ�ZDV�QRW�DGHTXDWH�IRU�WKH�WDVN�

�� WKH�&URZQ·V�PHWKRGRORJ\� IRU� GHDOLQJ�ZLWK� FRQÁLFWLQJ� FXVWRPDU\�
LQIRUPDWLRQ�ZDV�QRZKHUH�UHYHDOHG�LQ�HYLGHQFH�RU�VXEPLVVLRQ�

�� WKH�SHRSOH�ZLWKLQ�WKH�2IÀFH�RI�7UHDW\�6HWWOHPHQWV�ZKR�ZHUH�PDNLQJ�
GHFLVLRQV�DERXW�FXVWRPDU\�LQWHUHVWV�ZHUH�QRW�VXIÀFLHQWO\�H[SHUW��DQG

�� expert help was not sought. 18

6RPH�PRQWKV� DIWHU� WKH�$,3�ZDV� VLJQHG��*UDQW�+DZNH�� FKDLU� RI� WKH�1JăWL�
:KăWXD�R�ľUăNHL�0ăRUL�7UXVW�%RDUG��ZURWH�LQ�WKH�1HZ�=HDODQG�+HUDOG�WKDW�
the negotiations were able to proceed:

«�EHFDXVH�WKH�KLVWRU\�DQG�VWDWXV�RI�1JăWL�:KăWXD�R�ľUăNHL�ZLWKLQ�WKH�$XFNODQG�
LVWKPXV�LV�DOUHDG\�ZHOO�HVWDEOLVKHG��,Q�������-XGJH�)HQWRQ�LQ�WKH�0ăRUL�/DQG�
&RXUW�ORRNHG�DW�WKH�HYLGHQFH�EHIRUH�KLP�DW�WKDW�WLPH�DQG�UHFRUGHG�WKDW�1JăWL�
:KăWXD�R�ľUăNHL�ZDV�WKH�GRPLQDQW�WULEH�RI�WKH�FHQWUDO�$XFNODQG�DUHD��/DWHU�LQ�
1987, the Waitangi Tribunal produced a report that came to the same conclusion. 

17 Waitangi Tribunal 7ăPDNL�0DNDXUDX� 6HWWOHPHQW�3URFHVV�5HSRUW (Leglislation Direct, 
Wellington,. 2006) at 104-106.

18 Ibid, at 86-99.
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And, as part of getting to the Agreement in Principle, a third document has 
also been produced that backs that status - the Agreed Historical Account. The 
SDLQVWDNLQJ�GHYHORSPHQW�RI�WKDW�DJUHHG�DFFRXQW�EHWZHHQ�WKH�&URZQ�DQG�1JăWL�
:KăWXD�R�ľUăNHL�GHWDLOV�ZKDW�KDV�KDSSHQHG�LQ�GHDOLQJV�EHWZHHQ�WKH�&URZQ�
and our hapu since 1840. 19

,W� LV� LPSRUWDQW� WR�SRLQW�RXW� WKDW� WKH� VHFRQG�ľUăNHL�GHFLVLRQ�RI� WKH�1DWLYH�
/DQG�&RXUW�ZDV�DERXW�WKH�RZQHUVKLS�RI�WKH�����DFUH�EORFN�DW�ľUăNHL�DQG�QRW�
WKH�HQWLUH�LVWKPXV��7KH�:DLWDQJL�7ULEXQDO·V�ľUăNHL�UHSRUW�ZDV�DERXW�1JăWL�
:KăWXD·V� WUHDW\� FODLPV�RYHU� WKH� VDPH�����DFUH�EORFN� DQG�QRW� DERXW� WKHLU�
interests in the isthmus. The Crown insists that the agreed historical account is 
QRW�DQ�DVVHVVPHQW�RI�FXVWRP�DQG�\HW��DORQJ�ZLWK�WKH�&RXUW·V�GHFLVLRQ�DQG�WKH�
WULEXQDO·V�UHSRUW��LV�XVHG�E\�0U�+DZNH�WR�MXVWLI\�WKH�WUXVW�ERDUG·V�FODLP�WKDW�
1JăWL�:KăWXD�R�ľUăNHL�ZDV�WKH�¶GRPLQDQW�WULEH·�LQ�FHQWUDO�$XFNODQG��'HFLVLRQV�
which exclude people always have ongoing implications for those excluded 
DQG�DUH�IUHTXHQWO\�XVHG�LQ�GLIIHUHQW�FRQWH[WV�IRU�YHU\�GLIIHUHQW�SXUSRVHV��7KH�
WULEXQDO�DGGUHVVHG�WKLV�LVVXH�LQ�GHDOLQJ�ZLWK�WKH�TXHVWLRQ�RI�SUHGRPLQDQFH�LQ�
UHODWLRQ�WR�WKH�WKUHH�PDXQJD�LQ�LWV�ÀQGLQJV�20

:H�GR�QRW�NQRZ�ZKHWKHU� WKH� LQWHUHVWV�RI�1JăWL�:KăWXD�R�ľUăNHL� LQ� WKHVH�
WKUHH�PDXQJD�DUH�¶SUHGRPLQDQW·�LQ�UHODWLRQ�WR�WKH�LQWHUHVWV�RI�RWKHUV�DQG��DV�
we have said, we think this is the wrong approach to adopt when there are 
multiple interests in maunga. We do not think that it has a basis in tikanga. It 
ZDV�SODLQ�RQ�WKH�HYLGHQFH�EHIRUH�XV�²�DQG�DYDLODEOH�DOVR�WR�WKH�2IÀFH�RI�7UHDW\�
Settlements – that, as regards the three maunga, there are multiple interests. 
7KH�LQWHUHVWV�DUH�PXOWLSOH�ERWK�LQ�QXPEHU�DQG�LQ�NLQG��7KLV�LV�D�FRQVHTXHQFH�RI�
WKH�LQWHQVLYH�RFFXSDWLRQ�RI�7ăPDNL�0DNDXUDX�RYHU�WKH�FHQWXULHV��DQG�DFWLYLW\�
in different places over that time. In situations like this, we believe that the 
JUDQW�RI�UHGUHVV�VKRXOG�WDNH�LQWR�DFFRXQW�DQG�UHÁHFW�WKH�PXOWL�OD\HUHG�QDWXUH�
of these multiple interests. It is true that, because the Treaty of Waitangi was 
VLJQHG�LQ�������EUHDFKHV�RI�WKH�7UHDW\�FDQ�RQO\�GDWH�IURP�WKDW�WLPH��0ăRUL�
history did not begin then, though, and in dealing with cultural redress the 
Crown must confront the reality of layers of interests accreting over centuries.

7KH�ÀQGLQJV�LQ�UHODWLRQ�WR�WKH�PDXQJD�DUH�YHU\�VWURQJ�DV�WKH�7ULEXQDO�EHOLHYHV�
the approach used by OTS to decide that such redress is appropriate was 
GHHSO\�ÁDZHG��,Q�UHFRJQLVLQJ�WKH�LQWHUHVWV�RI�RQO\�RQH�JURXS��WKH�LQWHUHVWV�
of others can be ignored or denied and so even proposing such redress in the 
absence of early discussions with other groups was a mistake. The tribunal 
does acknowledge that there are other interests and does not dismiss them 
RXW�RI�KDQG��,QGHHG�WKH\�ÀQG�WKDW�¶WKHUH�DUH�QR�PDXQJD�DERXW�ZKLFK�LW�FRXOG�
FRQÀGHQWO\�EH�VDLG�WKDW�RQO\�RQH�JURXS�KDV�LQWHUHVWV·�EHFDXVH�LQWHUHVWV�LQ�DOO�

19� ¶&RQWULEXWLQJ�WR�IXWXUH�PDLQ�DLP·��*XHVW�&ROXPQ��NZ Herald, Friday Dec 1, 2006).
20 Waitangi Tribunal, above, n. 16, at 105.
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RI�WKHP�DUH�OD\HUHG��7KH\�VSHFLÀFDOO\�GHFOLQH�WR�PDNH�ÀQGLQJV�RQ�ZKDW�WKH\�
FDOO�WKH�¶UHODWLYH�VWUHQJWK·�RI�WKHVH�LQWHUHVWV�EHFDXVH�´>T@XLWH�VLPSO\��ZH�GR�
QRW�NQRZ�HQRXJKµ��7KH\�DGG��KRZHYHU�� WKDW� ´>Q@HLWKHU�GRHV� WKH�2IÀFH�RI�
Treaty Settlements”.21

,Q�IDFW��WKH�WULEXQDO·V�YLHZ�LV�WKDW�WKH�DJUHHG�KLVWRULFDO�DFFRXQW�LV�EDVHG�OHVV�
RQ�ULJRURXV�KLVWRULFDO�PHWKRG�DQG�PRUH�RQ�ÀQGLQJ�FRPPRQ�JURXQG�EHWZHHQ�
what the Crown was prepared to concede and what the settling group were 
willing to accept. The agreed historical account was also informed by the 
&URZQ·V�DSSURDFK�WR�FXVWRP��,WV�PHWKRG�IRU�GHDOLQJ�ZLWK�FXVWRP�ZDV�WR�KDYH�
XQVXSHUYLVHG�LQH[SHULHQFHG�MXQLRU�VWDII�PDNLQJ�VLJQLÀFDQW�GHFLVLRQV�DERXW�
FXVWRP�LQ�VHFUHW��%XW�ZKDW�ZDV�PRVW�GLVWXUELQJ�ZDV�WKH�SODQQHG�ÀQDOLW\�RI�
the decisions taken once they were embodied in legislation. No provision was 
made for future negotiations. In our evidence, we referred to the last occasion 
ZKHUH�WKH�&URZQ�WULHG�WR�GR�VRPHWKLQJ�VLPLODU��*RYHUQRU�%URZQH·V�GHFLVLRQ�
WR�H[FOXGH�:LUHPX�.LQJL� IURP� WKH�:DLWDUD�SXUFKDVH�22 This led to war in 
Taranaki in 1860 and, ever since, the Crown has delegated such matters to 
a court or commission to investigate. Whatever the limitations of the 19th 
century Native Land Court, at least it provided the opportunity for kinship 
groups or tribes to participate in a usually open process and hear the evidence 
given by competing kinship groups or tribes.

As I argued at the start of this paper, any resolution of competing claims 
based on custom is always arbitrary and whether it is acceptable to all groups 
and provides a durable outcome is always dependent on their capacity to 
participate in the decision-making process. Such an approach can be found in 
tikanga practised prior to colonisation. What I have also tried to show in this 
paper is that there are no external objective criteria against which claims to 
land based on custom can be assessed. Relationships between kinship groups 
and tribes are always subject to negotiation over time and as power relations 
EHWZHHQ�WKHP�FKDQJH��,W�LV�XS�WR�WKHP�WR�ÀQG�D�VROXWLRQ�ZLWK�WKH�DVVLVWDQFH�RI�
the Crown (or a court) as any decision imposed from outside in the absence 
of any group will not prove durable.

7KH�&URZQ�KDV�PRGLÀHG�LWV�QHJRWLDWLRQ�SURFHVV�VLQFH������DQG�WDNHQ�VWHSV�
WR�DGRSW�D�PRUH�LQFOXVLYH�DSSURDFK�WR�VKDUHG�FXVWRPDU\�LQWHUHVWV�LQ�7ăPDNL�
Makaurau. In February 2010, the Crown entered into a framework agreement 
ZLWK�LZL�FRPSULVLQJ�WKH�7ăPDNL�&ROOHFWLYH��1JăL�7DL�NL�7ăPDNL��1JăWL�0DUX��
1JăWL�3ăRD��1JăWL�7DPDRKR��1JăWL�:KDQDXQJD��1JăWL�:KăWXD�Ŀ�ľUăNHL�0ăRUL�

21 Ibid at 106.
22� 'DQQ\�.HHQDQ�¶2ULJLQV�RI�:DU�LQ�1RUWK�7DUDQDNL·�LQ�.HYLQ�'D\��HG��&RQWHVWHG�*URXQG�²�

Te Whenua I Tohea: The Taranaki Wars 1860-1881 (Huia, Wellington, 2010) p 19-33, at 
21-22.
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7UXVW�%RDUG��7H�ĂNLWDL��7H�.DZHUDX�,ZL�7ULEDO�$XWKRULW\�DQG�7H�5ŗQDQJD�R�
1JăWL�:KăWXD���1JăWL�7DPDWHUă�DOVR�VLJQHG�WKLV�DJUHHPHQW�RQ����-XQH�������
The agreement set out the terms on which the Crown would negotiate deeds 
of settlement with each iwi for the settlement of their historical treaty claims. 
It is particularly concerned with the return of maunga and the management of 
ULJKWV�RI�ÀUVW�UHIXVDO�RYHU�&URZQ�ODQG�LQ�WKH�$XFNODQG�UHJLRQ��7KLV�SURFHVV�LV�
still in progress with some of the iwi completing deeds of settlement during 
2011 and others working in negotiation to reach deeds of settlement by the 
end of 2012.
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I. INTRODUCTION

In addressing the topic “Access to Customary Law: New Zealand Issues”, I 
ZLOO�GLVFXVV�GHÀQLWLRQV�RI�FXVWRPDU\�ODZ�DQG�WKHQ�,�ZLOO�PRYH�RQ�DQG�GLVFXVV�
GLIIHUHQW�VRXUFHV�RI�0ăRUL�FXVWRPDU\�ODZ��,�ZLOO�DOVR�GLVFXVV�ZD\V�RI�ZRUNLQJ�
ZLWK�0ăRUL�FXVWRPDU\�ODZ�E\�UHIHUHQFH�WR�WKH�ZRUN�RI�WKH�:DLWDQJL�7ULEXQDO�
DQG�WKH�0ăRUL�/DQG�&RXUW��7KH�XOWLPDWH�SXUSRVH�RI�GLVFXVVLQJ�WKHVH�PDWWHUV�
LV�WR�DVVLVW�DOO�FRQFHUQHG�WR�LGHQWLI\�DQG�DFFHVV�0ăRUL�FXVWRPDU\�ODZ�

II. DEFINITIONS OF CUSTOMARY LAW

,�ZDQW�WR�EHJLQ�E\�GLVFXVVLQJ�ZKDW�LV�́ FXVWRPDU\�ODZµ��7R�DWWHPSW�D�GHÀQLWLYH�
GHÀQLWLRQ�RI�ZKDW�LV�FXVWRP�ODZ�LV�IUDXJKW�ZLWK�GLIÀFXOW\�DV�VFKRODUV�KDYH�
diverse views and those views perhaps reveal more about their professional 
GLVFLSOLQHV�WKDQ�WKH\�GR�DERXW�WKH�QDWXUH�RI�FXVWRPDU\�ODZ��7KH�GLIÀFXOW\�RI�
GHÀQLQJ�FXVWRPDU\�ODZ�LV��SHUKDSV��EHVW�UHÁHFWHG�E\�SRLQWLQJ�WR�WKH�OLPLWHG�
DWWHPSW�PDGH�WR�GHDO�ZLWK�GHÀQLWLRQV�LQ�WKH�/DZ�&RPPLVVLRQ·V�́ 0ăRUL�&XVWRP�
and Values in New Zealand Law Report” (March 2001).

I do not propose to attempt such a task either. Indeed, it would take a PhD thesis 
to do so. What I can do is share one of the sources that I have preferred from 
the literature that may assist others to begin their own journey of discovering 
customary law.

In some circles the study of customary law has been described as legal 
DQWKURSRORJ\��$Q�H[FHOOHQW�GHVFULSWLRQ�RI�WKLV�ÀHOG�RI�VWXG\�LV�WR�EH�IRXQG�LQ�
1�5RXODQG·V�/HJDO�$QWKURSRORJ\. He points out that legal anthropology is 
the study of law in society. It begins from the premise that all societies have 

1 An earlier version of this paper was presented at the “Visible Justice: Evolving Access to 
/DZµ�&ROORTXLXP��:HOOLQJWRQ�����6HSWHPEHU�������



2010 Access to Customary Law: New Zealand Issues 225

law.2�+H�KDV�LGHQWLÀHG�WKDW�WKHUH�DUH�RYHU��������GLVWLQFW�NQRZQ�OHJDO�V\VWHPV�
operating in the world today. A study of those systems indicates the following 
generalisations can be made:

�� /DZ�HPHUJHV�ZLWK�WKH�EHJLQQLQJ�RI�VRFLDO�H[LVWHQFH�

�� 7KH� FRPSOH[LW\� RI� ODZ� LQ� D� VRFLHW\�ZLOO� GHSHQG�RQ� WKH� FRPSOH[LW\� RU�
VLPSOLFLW\�RI�WKDW�VRFLHW\��H�J��KRZ�PDQ\�VWUDWD�LQ�WKDW�VRFLHW\��WKH�QDWXUH�
of its economy etc.

�� $OO� VRFLHWLHV�SRVVHVV�SROLWLFDO�SRZHU� WKDW� UHOLHV� WR� VRPH�GHJUHH�RQ� WKH�
coercive power of law, while the modern state is only present in some of 
these societies.

�� :KHUH� WKH� VWDWH� H[LVWV�� FXVWRPV� DQG� ULWXDO�PD\�KDYH�EHHQ� FRGLÀHG�RU�
reduced to judgment by the instruments of the state, e.g. the common law 
imported into New Zealand from Britain in 1840.

�� ,Q�DOO�VRFLHWLHV�ODZ�UHSUHVHQWV�FHUWDLQ�YDOXHV�DQG�IXOÀOV�FHUWDLQ�IXQFWLRQV��
however, the common principles of law are:

� ª� WKH�VHDUFK�IRU�MXVWLFH��DQG

 » the preservation of social order and collective security.

�� /DZ�LV�REH\HG�LQ�GLIIHUHQW�VRFLHWLHV�EHFDXVH�LQGLYLGXDOV�DUH�VRFLDOLVHG�WR�
obey, they believe in the just nature of the law, they seek the protection 
of the law, or they fear sanctions associated with non-observance.

In this approach, laws are nothing more than societal rules which have to be 
practically sanctioned in the here and now. Legal anthropology sets itself the 
objective of understanding these rules of human behaviour.3 These rules must 
be designed to address wrongdoing and must, inter alia, be capable of being 
socially and practically enforced in the interests of the community. Only then 
will they be considered part of the legal domain of a society.4

However, it may be that this command theory of law is too rigid and too 
Western and that a preferable way of approaching custom law is that discussed 
by Dr Alex Frame in his book *UH\�DQG�,ZLNDX�²�$�-RXUQH\�LQWR�&XVWRP�5 

2 See generally N Rouland /HJDO�$QWKURSRORJ\ (The Athlone Press, London, 1994) and the 
GLVFXVVLRQ�E\�5�%RDVW�´0ăRUL�&XVWRPDU\�/DZ�DQG�/DQG�7HQXUHµ�LQ�5�%RDVW��$�(XUXHWL��'�
McPhail and N Smith 0ăRUL�/DQG�/DZ (Butterworths, Wellington, 1999) 1-42.

3 See generally N Rouland /HJDO�$QWKURSRORJ\ above n 2, and the discussion by R Boast 
´0ăRUL�&XVWRPDU\�/DZ�DQG�/DQG�7HQXUHµ�DERYH�Q���DW���

4 See generally N Rouland ibid., and the discussion by R Boast ibid n 2 at 47-108.
�� 9LFWRULD�8QLYHUVLW\�3UHVV��:HOOLQJWRQ��������VHH�DOVR�'U�)UDPH·V�FKDSWHU�LQ�WKLV�YROXPH�
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Frame reviews the teachings of people such as Lon Fuller who described 
customary law as “a language of interaction”. Taking that further, Frame 
argues that law “develops by incorporating, adapting and modifying diverse 
HOHPHQWVµ�� ,I� WKLV� DSSURDFK� LV� WDNHQ�� WKHQ�PXFK� RI� WKH�ÁH[LEOH� QDWXUH� RI�
FXVWRP�LV�HDVLO\�LGHQWLÀHG�DV�ODZ�ZKHWKHU�LW�VWDQGV�DORQH�RU�LV�JUDIWHG�RQWR�RU�
accommodated within another legal system.6

III. PACIFIC SOCIETIES

3HUKDSV��KRZHYHU��GHÀQLWLRQDO�DSSURDFKHV�DUH�XQLPSRUWDQW�LQ�WKH�FRQWH[W�RI�
WU\LQJ�WR�XQGHUVWDQG�WKH�QDWXUH�RI�0ăRUL�FXVWRPDU\�ODZ��,W�PD\�EH�WKDW�LW�LV�
more appropriate to study what happened here and what still happens here 
FRPSDUDWLYHO\�ZLWK�RWKHU�3DFLÀF�VRFLHWLHV��0ăRUL�VRFLHW\��DIWHU�DOO��LV�D�3DFLÀF�
society. From such study we may be able to learn new ways of revitalising 
0ăRUL�FXVWRPDU\�ODZ�

Such a review could begin with looking back as suggested by Professor 
Richard Boast in his great chapter in 0ăRUL�/DQG�/DZ�7 In his work he takes 
us back to theorists such as Malinowski and his Crime and Custom in Savage 
Society��,Q�WKLV�ZRUN�0DOLQRZVNL�VWXGLHG�WKH�3DFLÀF�UHJLRQ�DQG�PDGH�DWWHPSWV�
WR�LGHQWLI\�WKDW�ZKLFK�LQ�3DFLÀF�VRFLHWLHV�FRXOG�EH�ODEHOOHG�FXVWRPDU\�ODZ�8 
For example, he has generalised that obedience to laws in these societies was 
achieved through the concept of reciprocity. The law was usually obeyed 
EHFDXVH�LQGLYLGXDOV�NQHZ�WKDW�RQ�RWKHU�RFFDVLRQV�WKH\�ZRXOG�EHQHÀW�IURP�
the obedience of others. A review of the writings of Sir Edward Durie on the 
subject9�VXJJHVWV�WKDW�WKLV�DUJXPHQW�LV�YDOLG�LQ�UHODWLRQ�WR�0ăRUL�ODZ�

Aside from a review of these historical works and anthropological studies, 
there is much to be learnt from the study of customary law as it is being applied 
WRGD\�LQ�3DFLÀF�FRXQWULHV��&XVWRP�ODZ�LV�DIÀUPHG�DQG�UHFRJQLVHG�LQ�PDQ\�
3DFLÀF�FRQVWLWXWLRQV�DQG�WKHUH�DUH�DQ�HYHU�LQFUHDVLQJ�QXPEHU�RI�FXVWRPDU\�
law sources such as records of judgments or observations on the application 
of custom in villages emerging out of these jurisdictions. Likewise a number 
RI�OHJDO�VFKRODUV�IURP�WKH�8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF�/DZ�6FKRRO�KDYH�
published extremely thoughtful papers on the application of customary law in 

�� 6HH�JHQHUDOO\�.�6LQFODLU�A History of New Zealand (Penguin Books, 1991) Prologue and E 
Durie “Custom Law: Address to the New Zealand Society for Legal and Social Philosophy” 
(1994) 24 VUWLR 325 at 328 and 329.

7 Above, n 2.
8 See B. Malinowski Crime and Custom in Savage Society� �5RXWOHGJH� DQG�.HJDQ�3DXO��

London, 1926) and N Rouland /HJDO�$QWKURSRORJ\, above n 2, for a discussion on law in 
ancient societies.

9 E Durie “Custom Law” (Unpublished Paper, January, 1994).
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these societies. Many of these resources can be sourced from the University 
RI�WKH�6RXWK�3DFLÀF�/DZ�6FKRRO�ZHEVLWH��)ROORZ�WKH�OLQNV�WR�WKH�6FKRRO�RI�
Law – Vanuatu. A range of legal materials can be accessed from this site 
ZLWKRXW�OHDYLQJ�\RXU�RIÀFH�RU�OLEUDU\�10

,9�� 0Ă25,�&86720$5<�/$:

As is clear from the research completed so far in this area, our general 
XQGHUVWDQGLQJ�RI�0ăRUL�ODZ�LV�HYROYLQJ��:KDW�LV�HPHUJLQJ�IURP�WKH�UHVHDUFK�
can only be described as broad in scope and laced with generalisations which 
still need to be properly tested tribe by tribe or region by region.11 Failure 
to do so will always mean, no matter how good any glossary or dictionary 
RI�WHUPV�PD\�EH��WKDW�FRQFHSWV�RI�0ăRUL�ODZ�ZLOO�EH�VHOHFWLYHO\�FKRVHQ�WR�ÀW�
outside the cultural context within which they have evolved and adapted. In 
P\�YLHZ��0ăRUL�FXVWRPDU\�ODZ�FRQFHSWV�FDQ�RQO\�EH�SURSHUO\�DVFHUWDLQHG�
DQG�DSSOLHG�E\�FRQVLGHULQJ�WKHLU�KLVWRULFDO�HYROXWLRQ�ZLWKLQ�D�SDUWLFXODU�KDSŗ�
or iwi from ancient times through to the present. The challenge is to uncover 
and demonstrate that evolution.

What we do know from the research completed to date is that some emphasis 
KDV�EHHQ�JLYHQ�WR�FRQFHSWXDOO\�IUDPLQJ�0ăRUL�ODZ�LQ�WHUPV�RI�́ WLNDQJD�0ăRULµ��
This term is being used to describe the norms that maintained law and order 
LQ�0ăRUL�VRFLHW\�127LNDQJD��DFFRUGLQJ�WR�6LU�(GZDUG�'XULH��GHVFULEHV�0ăRUL�
law and the word is derived from the word “tika” or that which is right or 
just. Translated into English, tikanga has been rendered to mean “rule”.13 
,W�LV�WKH�VXP�WRWDO�RI�VXFK�QRUPV�DQG�YDOXHV�WKDW�IRUPHG�WLNDQJD�0ăRUL�RU�
0ăRUL�ODZ��0ăRUL�RSHUDWHG�E\�UHIHUHQFH�WR�WLNDQJD�DQG�WKDW�ZDV�XQGHUSLQQHG�
by philosophical and religious principles, goals and values. All combined to 
UHJXODWH�WKH�FRQGXFW�RI�LQGLYLGXDOV��ZKăQDX��KDSŗ�DQG�LZL�DQG�LQ�WKLV�ZD\�VRFLDO�
control was maintained by doctrines, such as the doctrine of tapu. It is this 
ODZ�WKDW�GHWHUPLQHG�DQG�VWLOO�GHWHUPLQHV�0ăRUL�SURSULHWDU\�FXVWRPDU\�ODZ�14

10� 6HH��IRU�H[DPSOH��.HQQHWK�%URZQ�́ &XVWRPDU\�/DZ�LQ�WKH�3DFLÀF��$Q�(QGDQJHUHG�6SHFLHV"µ�
��-RXUQDO�RI�6RXWK�3DFLÀF�/DZ��$UWLFOH���

11 E Durie “Custom Law”, above n 6 at 325.
12 Ibid., at 2-4.
13 HW Williams 'LFWLRQDU\�RI�WKH�0ăRUL�/DQJXDJH (Government Print, Wellington, 1997).
14� +�.DZKDUX�0ăRUL�/DQG�7HQXUH��6WXGLHV�RI�D�&KDQJLQJ�,QVWLWXWLRQ (Oxford University Press, 

Oxford, 1977) at 40 and see E Durie “Custom Law” above n 6.
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According to this approach, prior to 1840 and in many parts of the country until 
WKH�PLG�����V��0ăRUL�KDSŗ��VXEWULEHV��DQG�LZL��WULEHV��ZHUH�H[HUFLVLQJ�´WLQR�
rangatiratanga” or sovereignty over their territories, resources and affairs.15 
7KH\�GLG�VR�LQ�DFFRUGDQFH�ZLWK�WLNDQJD�0ăRUL�RU�0ăRUL�ODZ�ZKLFK�RSHUDWHG�
as an effective legal order.16�7KLV�0ăRUL�V\VWHP�RI�ODZ�DQG�FXVWRP�ZDV�XVHG�
to make decisions regarding, inter alia:

�� OHDGHUVKLS�DQG�JRYHUQDQFH�FRQFHUQLQJ�DOO�PDWWHUV�LQFOXGLQJ�0ăRUL�ODQG�

�� LQWUD�UHODWLRQVKLSV�DQG�LQWHUUHODWLRQVKLSV�ZLWK�ZKăQDX��H[WHQGHG�IDPLOLHV��
KDSŗ��VXEWULEHV���LZL��WULEHV�QDWLRQV��17

�� UHODWLRQVKLSV�ZLWK�(XURSHDQV�18

�� GHWHUPLQLQJ�ULJKWV�WR�ODQG�EDVHG�RQ�WDNH�WXSXQD��GLVFRYHU\���WDNH�WXNXD�
�JLIW���WDNH�UDXSDWX��FRQÀVFDWLRQ��DQG�DKLNDD��RFFXSDWLRQ��19

�� WKH� H[HUFLVH� RI� NDLWLDNLWDQJD� �VWHZDUGVKLS�� SUDFWLFHV� LQFOXGLQJ� WKH�
LPSRVLWLRQ�RI�UăKXL��EDQV�RQ�WKH�WDNLQJ�RI�UHVRXUFHV�RU�WKH�HQWHULQJ�LQWR�
]RQHV�ZLWKLQ�D�WHUULWRU\��DQG�RWKHU�VLPLODU�FXVWRPV�20

�� UHJXODWLQJ�XVH�ULJKWV�IRU�KXQWLQJ��ÀVKLQJ�DQG�JDWKHULQJ�DQG�VDQFWLRQLQJ�
WKRVH�ZKR�WUDQVJUHVVHG�0ăRUL�WLNDQJD�RU�0ăRUL�ULJKWV��RU�ERWK��LQ�ODQG�
DQG�RWKHU�UHVRXUFHV�21

�� UHJXODWLQJ�0ăRUL�FLWL]HQVKLS�ULJKWV�WR�ODQG�DQG�UHVRXUFHV�22

15 See W Swainson New Zealand and its Colonisation (C Smith, Elder & Co, London, 1859) 
at 151, L Cox .RWDKLWDQJD��WKH�6HDUFK�IRU�0ăRUL�3ROLWLFDO�8QLW\ (Oxford University Press, 
Auckland, 1993) at 3-4 and chs 4 and 7.

16� )0�%URRNÀHOG�:DLWDQJL�	�,QGLJHQRXV�5LJKWV��5HYROXWLRQ��/DZ�	�/HJLWLPDWLRQ (Auckland 
University Press, Auckland, 1999) at 86 and 87, and note the recognition of this law in the 
1HZ�=HDODQG�&RQVWLWXWLRQ�$FW�������8.�����	����9LFW��V����

17� $�(UXHWL�´0ăRUL�&XVWRPDU\�/DZ�DQG�/DQG�7HQXUHµ�LQ�5�%RDVW��$�(UXHWL��'�0F3KDLO�DQG�
N Smith 0ăRUL�/DQG�/DZ (Butterworths, Wellington, 1999) at 33-37 and 38-41.

18 A Ward A Show of Justice: UDFLDO� ¶DPDOJDPDWLRQ·� LQ�QLQHWHHQWK��FHQWXU\��1HZ�=HDODQG 
(Auckland, Auckland University Press/Oxford University Press, 1974), at 23, and see A 
(UXHWL�´0ăRUL�&XVWRPDU\�/DZ�DQG�/DQG�7HQXUHµ�DERYH�Q����DW�������

19 A Erueti, ibid., at 42-45, G Asher and D Naulls 0ăRUL� /DQG (NZ Planning Council, 
:HOOLQJWRQ��������DW���DQG����DQG�VHH�+�.DZKDUX��DERYH�Q����DW�������

20 Waitangi Tribunal Muriwhenua Fishing Report (Wai 22) (Government Printer, Wellington, 
1988) at 181.

21 Ibid., at 58, 61.
22� +�.DZKDUX��DERYH�Q����DW�����$�(UXHWL�´0ăRUL�&XVWRPDU\�/DZ�DQG�/DQG�7HQXUHµ�DERYH�Q�

17 at 33-35, G Asher and D Naulls 0ăRUL�/DQG, above n 19, at 7. See also E Durie “Custom 
Law” above n 6 at 5. Note that these scholars use the term “membership” where this author 
uses “citizenship”.
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9�� 6285&(6�2)�0Ă25,�&86720$5<�/$:

0ăRUL� FXVWRPDU\� ODZ�ZDV�DIÀUPHG� LQ� WKH�7UHDW\�RI�:DLWDQJL� WKURXJK� WKH�
guarantee of “tino rangatiratanga” and is recognised in the common law of 
New Zealand through the doctrine of aboriginal rights, although the extent to 
ZKLFK�WLNDQJD�0ăRUL�FDQ�EH�UHFRJQLVHG�UHPDLQV�WR�EH�DUJXHG��7KHUH�DUH�QRZ�
D�QXPEHU�RI�VWDWXWHV�WKDW�UHFRJQLVH�WLNDQJD�0ăRUL�LQFOXGLQJ�7H�7XUH�:KHQXD�
0ăRUL�$FW�������5HVRXUFH�0DQDJHPHQW�$FW������� WKH�7UHDW\�RI�:DLWDQJL�
(Fisheries Claims) Settlement Act 1992, to name just three. Then there is 
the array of statutes that refer to the Treaty of Waitangi. These statutes by 
LPSOLFDWLRQ�LQFOXGH�WLNDQJD�0ăRUL�

For these reasons it is important for all those who work in the law, either as 
law librarians, judges, lawyers, lecturers, researchers or law students, to be 
DEOH�WR�LGHQWLI\�DSSURSULDWH�VRXUFHV�RI�0ăRUL�ODZ�

,�VXJJHVW�DOO�ZKR�DVVXPH�WKHVH�UROHV�DOVR�VWDUW�WR�OHDUQ�0ăRUL��DV�ZH�RQ�WKH�
0ăRUL�/DQG�&RXUW�EHQFK�DUH�GRLQJ��7KH�SXUSRVH�ZRXOG�EH�WR�EHFRPH�SURSHUO\�
FRQYHUVDQW�ZLWK� WKRVH� LQ�0ăRUL� VRFLHW\�ZKR� DUH� NQRZOHGJHDEOH� RI�0ăRUL�
WLNDQJD�DQG�WH�UHR�0ăRUL��2QO\�WKHQ�FDQ�WKH�ZULWWHQ�VRXUFHV��WKDW�WKH\�DUH�DOO�
so good at identifying, be placed in context.

,�ZLOO�QRZ�DWWHPSW� WR� OLVW�VRPH�RI� WKH�VRXUFHV�RI�0ăRUL�FXVWRPDU\� ODZ�WR�
demonstrate the breadth of material that is available on the subject.

Alex Frame with Paul Meredith in 2004 noted that English law is primarily 
written, whereas those of “Maori law are performances from a customary 
repertoire of songs, chants, dances, ceremonial acts of various types, carvings, 
and so on.”23 Their preferred approach was to recognise the work of Professor 
Bernard Hibbitts at the University of Pittsburgh School of Law who has noted 
that customary law is personal, social, dynamic, ephemeral.24

7KXV� LW� LV� WKH� RUDO� KLVWRU\� RI�0ăRUL� SHRSOH� WKDW� LV� WKH� SULPDU\� VRXUFH� RI�
0ăRUL�ODZ�DQG�LW�LV�WR�EH�IRXQG��LQ�WH�UHR�0ăRUL��0ăRUL�ODQJXDJH���LQ�0ăRUL�
FRVPRORJ\��LQ�ZKDNDSDSD�RU�JHQHDORJ\��LQ�ZDLDWD��VRQJ���LQ�WULEDO�DQG�KDSŗ�
FLWL]HQVKLS�DQG�VRFLDO�RUJDQLVDWLRQ��LQ�ZKDNDWDXăNĦ�DQG�ZKDNDWDXNĦ��SURYHUEV�
DQG�VD\LQJV���NDUDNLD��SUD\HU���LQ�WKH�DUWV�LQFOXGLQJ�WKH�SHUIRUPLQJ�DQG�DQFLHQW�
DQG�FRQWHPSRUDU\�YLVXDO�DUWV�� LQ�SODFH�QDPHV��ULYHUV��PRXQWDLQV��JDUGHQV��
ZăKL�WDSX�HWF���DQG�SHRSOHV�QDPHV��LQ�ZKDLNĿUHUR��PDOH�RUDWRU\��DQG�NDUDQJD�
�IHPDOH� RUDWRU\��� LQ�PHHWLQJ� KRXVHV� LQFOXGLQJ� WKH� FDUYLQJV� DQG� WXNXWXNX�

23 A Frame and P Meredith “Performance and Maori customary Legal Process” (paper prepared 
for Symposium on Concepts and Institutions of Polynesian Customary Law, University of 
Auckland, 2004) at 1.

24 Ibid., at 2.
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�ZRYHQ��SDQHOV��LQ�WKH�FXOWXUDO�XVH�RI�UHVRXUFHV�DQG�WKH�DUWHIDFWV�DQG�XWHQVLOV�
that were adapted to gather those resources. It is there to be researched for 
WKH�EHQHÀW�RI�IXWXUH�JHQHUDWLRQV�

It seems to me that the next step in beginning this journey of discovery for those 
ZKR�DUH�MXVW�FRPLQJ�WR�WHUPV�ZLWK�0ăRUL�FXVWRPDU\�ODZ�VKRXOG�EH�ZLWK�6LU�
(GZDUG�'XULH·V�´&XVWRP�/DZ�3DSHUµ25�DQG�+RQH�&ODUNH·V�´+H�+LQDWRUHNLWH�
$R�0ăRUL�²�$�*OLPSVH�LQWR�WKH�0ăRUL�:RUOG��0ăRUL�3HUVSHFWLYHV�RQ�-XVWLFHµ26 
available on the Ministry of Justice website.27 Watch out for the publication of 
7H�0ăWăSXQHQJD��WKH�&RPSHQGLXP�RI�5HIHUHQFHV�WR�WKH�7HUPV�DQG�&RQFHSWV�
RI�0ăRUL�&XVWRPDU\�/DZ (see articles by David Baragwanath, Alex Frame 
DQG�5LFKDUG�%HQWRQ�LQ�WKLV�YROXPH���:DLNDWR�8QLYHUVLW\·V�/LEUDU\�KDV�D�ODUJH�
FROOHFWLRQ�DYDLODEOH�RQ�0ăRUL�FXVWRPDU\�ODZ�DQG�WKH�ELEOLRJUDSKLHV�FDQ�EH�
easily obtained from the web.

7KHQ�UHDG�WKH�/DZ�&RPPLVVLRQ·V�0ăRUL�&XVWRP�DQG�9DOXHV�LQ�1HZ�=HDODQG�
/DZ�UHSRUW��0DUFK��������7KH�QH[W�VWHS�LV�WR�DOVR�UHDG�WKH�/DZ�&RPPLVVLRQ·V�
Justice: The Experience of Maori Women Te Tikanga o te Ture: Te Matauranga 
o Nga Wahine Maori e Pa ana ki Tenei (1999), because both reports touch on 
the devastating impact caused by the imposed legal system during the period 
RI�FRORQLDO�GHQLDO�RI�0ăRUL�ODZ�IURP������WR������28 These studies will give 
\RX�DQ�RYHUYLHZ�RI�ZKDW�WKH�ÀHOG�FRYHUV�

$Q�DUFKLYDO�VRXUFH�UHYLHZ�VKRXOG�QDWXUDOO\�IROORZ�LI�PRUH�GHSWK�LV�UHTXLUHG��
LQFOXGLQJ� FRQVXOWLQJ� HDUO\� VHWWOHU� DQG�0ăRUL�ZULWWHQ� REVHUYDWLRQV� VXFK� DV�
those recorded in the diaries of William Colenso and George Grey etc. Early 
0ăRUL�ZULWLQJV�LQFOXGH�ZKDNDSDSD�ERRNV�DQG�GLDULHV�VXFK�DV�WKRVH�KHOG�E\�
WKH�$XFNODQG�0XVHXP��PDQ\�RI�ZKLFK�DUH�LQ�0ăRUL�DQG�DUH�DFFHVV�UHVWULFWHG��
2WKHU�0ăRUL�VRXUFHV�LQFOXGH�WKH�OHWWHUV�DQG�DUWLFOHV�ZULWWHQ�IRU�WKH�ROG�0ăRUL�
newspapers. Anthropological works such as those produced by Elsdon Best 
and Sir Peter Buck (Te Rangihiroa) have their place in this jigsaw as do 
publications such as the Journal of Polynesian Society. Books such as 1Jă�
0ĿWHDWHD as recorded by Pei Te Hurinui Jones and Sir Apirana Ngata (recently 
republished four volumes by the Polynesian Society and Auckland University 
3UHVV��DQG�WKH�WULEDO�KLVWRULHV�VXFK�DV�'RQ�6WDIIRUG·V�Te Arawa (now out of 
print) are important sources of this knowledge. Librarians are especially well 
placed to assist in identifying these works.

25 Above n 6.
26 Ministry of Justice, Wellington, 2001.
27 Available at <www.justice.govt.nz/pubs/list/process_order.asp?pub=r691>
28 Available at <www.lawcom.govt.nz>.



2010 Access to Customary Law: New Zealand Issues 231

Other sources include the many letters, submissions and articles or study 
SDSHUV�ZULWWHQ�E\�0ăRUL�WR�3DUOLDPHQWDU\�6HOHFW�&RPPLWWHHV��0LQLVWHUV�DQG�
*RYHUQPHQW�'HSDUWPHQWV��DOO�VRXUFHV�ZDLWLQJ�WR�EH�SURSHUO\�LGHQWLÀHG�DQG�
UHIHUHQFHG�LQWR�D�WLNDQJD�0ăRUL�VHULHV��0DQ\�DUH�SXEOLVKHG�LQ�WKH�$SSHQGLFHV�
to Journals of the House of Representatives.

In contemporary times notable authors such as Sir Hirini Mead, Tania 
5DQJLHXHD��'U�3DW�+RKHSD��6LU�+XJK�.DZKDUX��0ăRUL�0DUVGHQ��3HQH�7DLDSD��
Dr Apirana Mahuika, Ani Mikaere, Moana Jackson, Sir Mason Durie, Andrew 
Erueti, Judge Stephanie Milroy, Whaimutu Dewes, Dr Nin Tomas, Dr Rose 
Pere, Dr Margaret Mutu and many more have written on topics that bear on 
this subject. Their various publications should be listed by academic and legal 
librarians along with any other source material they may have into an index 
for custom law researchers who will use their libraries.

Sources such as the record of proceedings for Courts or tribunals including 
WKH�0LQXWH�%RRNV�RI�WKH�0ăRUL�/DQG�&RXUW�DQG�WKH�DUFKLYHV�DQG�UHSRUWV�RI�
the Waitangi Tribunal have a wealth of information as well.

9,�� :25.�$1'�5(6285&(6�² 
:$,7$1*,�75,%81$/��0Ă25,�/$1'�&2857�$1'�0$,1675($0

,�QRZ�ZDQW�WR�WXUQ�WR�FRQVLGHU�KRZ�WLNDQJD�0ăRUL�LV�EHLQJ�XVHG�LQ�WKH�ZRUN�RI�
WKH�:DLWDQJL�7ULEXQDO�DQG�WKH�0ăRUL�/DQG�&RXUW�DQG�WKHQ�LQ�WKH�PDLQVWUHDP�
legal system.

,�DP�RQH�RI�WKH����MXGJHV�RI�WKH�0ăRUL�/DQG�&RXUW��:H�VLW�LQ�VHYHQ�GLVWULFWV�DQG�
we administer approximately 5.6 per cent of the New Zealand land base that is 
VWLOO�FODVVLÀHG�DV�0ăRUL�ODQG��:H�DUH�DOVR�DYDLODEOH�WR�VLW�DV�3UHVLGLQJ�2IÀFHUV�
on the Waitangi Tribunal. As the two legal institutions within the dominant 
OHJDO�V\VWHP�PRVW�FORVHO\�DOLJQHG�WR�WKH�UHYLWDOLVDWLRQ�RI�WLNDQJD�0ăRUL��,�WKLQN�
LW�LV�LPSRUWDQW�WR�GLVFXVV�KRZ�ZH�DSSO\�WLNDQJD�0ăRUL�LQ�RXU�ZRUN�

A. Waitangi Tribunal

7KH�:DLWDQJL�7ULEXQDO�ZDV�ÀUVW� FRQVWLWXWHG� LQ� ����� XQGHU� WKH�7UHDW\� RI�
:DLWDQJL�$FW�RI�WKDW�\HDU��,W�ZDV�HVWDEOLVKHG�WR�KHDU�FODLPV�IURP�0ăRUL�ÀOHG�
against the Crown pursuant to section 6 for inter alia any acts or omissions that 
were inconsistent with the “principles of the Treaty of Waitangi”. Initially the 
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:DLWDQJL�7ULEXQDO�VWUXJJOHG�WR�ÀQG�D�ZD\�WR�LQFRUSRUDWH�WLNDQJD�0ăRUL�LQWR�
its work and reports.29 However, with the appointment of Sir Edward T Durie 
as the Chairman of the Tribunal by 1982, that position changed dramatically.

In my view, the Waitangi Tribunal model is important in the revitalisation of 
WLNDQJD�0ăRUL�EHFDXVH�RI�WKH�ZD\�LW�LV�FRQVWLWXWHG�WR�KHDU�FODLPV��,W�EULQJV�
WRJHWKHU�D�PL[�RI�KLVWRULFDO��OHJDO�DQG�WLNDQJD�0ăRUL�H[SHUWV�ZKR�DQDO\VH�HDUO\�
VHWWOHU�DQG�RIÀFLDO�DFFRXQWV�ZLWK�RUDO�KLVWRU\��7KH�7ULEXQDO�KHDUV�FODLPV�LQ�
SDQHOV�RI�WKUHH�WR�ÀYH�DQG�PDQ\�RI�WKHVH�SDQHOV�KDYH�EHHQ�NHHQ�WR�H[SHULPHQW�
with procedure, or introduce innovations so as to accommodate the particular 
circumstances of the claims or context of claimant groups, while ensuring a 
fair process for the Crown.

Schedule 2 of the Treaty of Waitangi Act 1975 at clause 8(1) deems the Tribunal 
WR�EH�D�FRPPLVVLRQ�RI�LQTXLU\��XQGHU�WKH�&RPPLVVLRQV�RI�,QTXLU\�$FW������
(COI), and, subject to the provisions of the 1975 Act, all the provisions of that 
COI, except sections 11 and 12 (which relate to costs) apply accordingly. As 
ZLWK�DOO�FRPPLVVLRQV�RI�LQTXLU\��WKH�:DLWDQJL�7ULEXQDO�KDV�ZLGH�SRZHUV�WR�
regulate its own procedures. Under clause 5, sittings of the Tribunal are held 
DW�VXFK�WLPHV�DQG�SODFHV�DV�WKH�7ULEXQDO�RU�WKH�SUHVLGLQJ�RIÀFHU�PD\�IURP�
time to time determine. The Tribunal may meet in private or in public, as the 
Tribunal from time to time decides. Unless expressly provided in the 1975 
$FW��WKH�7ULEXQDO�PD\�UHJXODWH�LWV�SURFHGXUH�LQ�VXFK�PDQQHU�DV�LW�WKLQNV�ÀW��DQG�
in doing so may have regard to and adopt such aspects of te kawa o te marae 
(customs of the marae) as the Tribunal thinks appropriate in the particular 
case, but shall not deny any person the right to speak during the proceedings 
RI�WKH�7ULEXQDO�RQ�WKH�JURXQG�RI�WKDW�SHUVRQ·V�VH[��7KXV�D�7ULEXQDO�KHDULQJ�
PD\�VWDUW�RQ�D�PDUDH�ăWHD��WKH�GRPDLQ�LQ�IURQW�D�PHHWLQJ�KRXVH�DVVRFLDWHG�
ZLWK�7ŗPDWDXHQJD�²�WKH�*RG�RI�:DU��ZLWK�WKH�IXOO�ULWXDO�RI�HQFRXQWHU��NQRZQ�
DV�WKH�SĿZKLUL��ZHOFRPH�FHUHPRQ\���'XULQJ�WKDW�WLPH�VSHHFKHV�DQG�ZDLDWD�
haka delivered or performed are noted to ascertain the key factors of any 
claim, namely, who the local people are, what their whakapapa is and how 
that whakapapa links them to the land and other natural resources of the area 
or any other aspect of the claim.

Clause 6 provides that the Tribunal may act on any testimony, sworn or 
unsworn, and may receive as evidence any statement, document, information, 
or matter which in the opinion of the Tribunal may assist it to deal effectually 
with the matters before it, whether the same would be legally admissible 
evidence or not. In addition, witnesses appearing before the Tribunal may 
JLYH�WKHLU�HYLGHQFH�LQ�WKH�0ăRUL�ODQJXDJH��7KHVH�SLOODUV�RI�SURFHGXUH�KDYH�

29 See A Ward An Unsettled History: Treaty Claims in New Zealand Today (Bridget Williams 
Books, Wellington 1999).
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HQVXUHG�WKDW�NDXPăWXD��HOGHUV��DQG�RWKHU�WUDGLWLRQDO�H[SHUWV�ZKR�ZLVK�WR�JLYH�
evidence can do so without the strict formality associated with more formal 
FRXUW�RU�WULEXQDO�SURFHVVHV�DQG�WKH\�PD\�GR�VR�LQ�WKH�0ăRUL�ODQJXDJH�

Also notable is clause 7, which makes it clear that any claimant or other 
person entitled to appear before the Tribunal may appear either personally 
or, with the leave of the Tribunal, by a barrister or solicitor of the High 
&RXUW��RU�DQ\�RWKHU�DJHQW�RU�UHSUHVHQWDWLYH�DXWKRULVHG�LQ�ZULWLQJ��$Q\�VXFK�
OHDYH�PD\�EH�JLYHQ�RQ�VXFK�WHUPV�DV�WKH�7ULEXQDO�WKLQNV�ÀW��DQG�PD\�DW�DQ\�
time be withdrawn. I have emphasised this “leave” aspect as it is too easily 
forgotten in this jurisdiction, that representation by a barrister or solicitor is 
not a right and that the Tribunal has the right to reduce the number of lawyers 
who appear and thereby reduce the amount of formality so as to create a more 
direct relationship with claimants.

As a result of the approach it takes to the hearing of claims, the reports of the 
Tribunal now demonstrate its unsurpassed expertise in dealing with evidence 
RI�WLNDQJD�0ăRUL��:KHQ�,�ÀUVW�ZURWH�WKLV�SDSHU�LQ�������WKH�:DLWDQJL�7ULEXQDO�
had incorporated several brilliant chapters in Te Whanganui-a-Orotu Report 
(Wai 55, 1996), Whanganui River Report (Wai 167, 1999), 5HNRKX�²�5HSRUW�
on Moriori and Ngati Mutunga Claims in the Chatham Islands (Wai 64, 2001) 
LQWHJUDWLQJ��ZLWK�VRPH�VRSKLVWLFDWLRQ��WLNDQJD�0ăRUL��6LQFH�������WKHUH�KDYH�
been even more detailed chapters and sections of Waitangi Tribunal reports 
HPSKDVLVLQJ�FXVWRPDU\�HYLGHQFH�DQG�WLNDQJD�0ăRUL��7KHVH�UHSRUWV�LQFOXGH�WKH�
Turanga Tangata Turanga Whenua Report (Wai 814, 2004), He Maunga Rongo 
²�WKH�5HSRUW�RQ�WKH�&HQWUDO�1RUWK�,VODQG�&ODLPV�²�6WDJH�� (Wai 1200, 2008), 
Mohaka ki Ahuriri Report (Wai 201, 2004), The Urewera Report (Wai 894, 
2009), Wairarapa ki Tararua Report (Wai 863, 2010), Te Tau Ihu o te Waka 
D�0DXL�²�3UHOLPLQDU\�&XVWRPDU\�5LJKWV�5HSRUWV���	���(Wai 785, 2007), and 
the recently released .R�$RWHDURD�7HQHL�²�$�5HSRUW�LQWR�&ODLPV�&RQFHUQLQJ�
1HZ�=HDODQG�/DZ�DQG�3ROLF\�$IIHFWLQJ�0DRUL�&XOWXUH�DQG�,GHQWLW\�(Wai 262, 
2011). All the reports of the Waitangi Tribunal may be found on line at the 
:DLWDQJL�7ULEXQDO·V�ZHEVLWH�

Aside from the reports of the Tribunal, there are countless tapes, mana whenua 
UHSRUWV�DQG�ZULWWHQ�EULHIV�IURP�0ăRUL�ZLWQHVVHV�ZKR�KDYH�JLYHQ�WUDGLWLRQDO�DQG�
FRQWHPSRUDU\�HYLGHQFH�RI�0ăRUL�ODZ��FXVWRP��SUDFWLFHV�DQG�EHOLHIV�GXULQJ�WKH�
hearing of their claims. These sources are held in the archives of the Tribunal 
and remain to be discovered by the student or researcher of customary law.
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B. 0ăRUL�/DQG�&RXUW

,Q� UHODWLRQ� WR� WKH�0ăRUL�/DQG�&RXUW��ZH� WRR� KDYH� VRPH� H[SHULHQFH�ZLWK�
0ăRUL�FXVWRPDU\�ODZ�DQG�GHDOLQJ�ZLWK�0ăRUL�FRPPXQLWLHV��$W�YDULRXV�WLPHV�
in the history of the Court since 1865, our Court has been charged with the 
UHVSRQVLELOLW\�RI�DSSO\LQJ�0ăRUL�WLNDQJD�LQ�UHODWLRQ�WR�DVFHUWDLQLQJ�ULJKWV�DQG�
LQWHUHVWV�LQ�ODQG��LQFOXGLQJ�KHDULQJ�HYLGHQFH�RQ�0ăRUL�FXVWRPDU\�DGRSWLRQV��
0ăRUL� FXVWRPDU\� WLWOH��0ăRUL� VXFFHVVLRQ� SUDFWLFHV�� FXVWRPDU\�PDUULDJHV��
0ăRUL�JHQHDORJ\��ZăKL�WDSX�RU�VDFUHG�VLWHV��ÀVKLQJ�JURXQGV�DQG�RWKHU�SODFHV�
of importance.

7KH�3UHDPEOH�WR�7H�7XUH�:KHQXD�0ăRUL�$FW�������VHFWLRQV���DQG�����LPSOLFLWO\�
UHTXLUH� WKH�&RXUW� WR�FRQVLGHU�DSSOLFDWLRQV�EHIRUH� LW� LQ�D�PDQQHU� WKDW� WDNHV�
LQWR�DFFRXQW�DVSHFWV�RI�WLNDQJD��7LNDQJD�LV�GHÀQHG�LQ�RXU�VWDWXWH�DW�VHFWLRQ���
DV�´0ăRUL�FXVWRPDU\�YDOXHV�DQG�SUDFWLFHVµ��,Q�DGGLWLRQ��WKH�ÁH[LEOH�QDWXUH�
of our procedure, with an emphasis on avoiding any unnecessary formality 
as set out in section 66, allows us to adopt marae kawa or protocols and to 
KHDU�FDVHV�LQ�WKH�0ăRUL�ODQJXDJH��6LQFH�������,�KDYH�XVHG�WKLV�SURYLVLRQ�WR�
VLW�ZLWK�HOGHUV�GXULQJ�VWDQGDUG�&RXUW�VLWWLQJV�LQ�7H�.DKD��2SRWLNL��:DLURD��
Gisborne and Ruatoria. Of course, they cannot sit to hear the case under this 
provision as they are not legally part of the Court, but they can and do assist 
ZLWK�WLNDQJD�0ăRUL�LVVXHV�WKDW�PD\�HPHUJH�DW�WKH�FRPPHQFHPHQW��GXULQJ�RU�
at the conclusion of a case.

)RU�VSHFLÀF�FDVHV��WKH�SDUWLHV��WKH�*RYHUQRU�*HQHUDO�LQ�&RXQFLO��WKH�0LQLVWHU�
RI�0ăRUL�$IIDLUV��WKH�&(2�RI�7H�3XQL�.ĿNLUL�RU�WKH�&KLHI�-XGJH��RU�DQ\�RWKHU�
court, commission or tribunal may also refer issues, or receive advice from the 
0ăRUL�/DQG�&RXUW�RQ�PDWWHUV�WKDW�UDLVH�WLNDQJD�0ăRUL�FRQFHUQV��7KHVH�LQFOXGH�
matters heard under Te Ture Whenua Maori Act 1993, sections 26A–26N, 
��2²��=%����������DQG���²��-��7KHVH�SURYLVLRQV�GHDO�UHVSHFWLYHO\�ZLWK�0ăRUL�
ÀVKHULHV�GLVSXWHV��0ăRUL�DTXDFXOWXUH�GLVSXWHV��VSHFLDO�MXULVGLFWLRQ�FDVHV�XQGHU�
VHFWLRQ����DQG�����DQG�UHSUHVHQWDWLRQ�GLVSXWHV��7LNDQJD�0ăRUL�H[SHUWV�FDQ�EH�
appointed to hear such cases, and these experts form part of the Court with 
full decision making power.

More often, however, the judges sit alone in areas such as the Taitokerau, 
:DLNDWR��5RWRUXD��7DXSR�DQG�$RWHD�ZKHUH�WKHUH�DUH�VWLOO�SHRSOH�ZKRVH�ÀUVW�
ODQJXDJH�LV�0ăRUL��&RXSOHG�ZLWK�WKH�DJHLQJ�RI�NĿKDQJD�UHR�JUDGXDWHV��WKH�
ÀUVW�JHQHUDWLRQ�RI�ZKRP�DUH�QRZ�ROG�HQRXJK�WR�DSSHDU�LQ�WKH�&RXUW��WKHUH�LV�
D�GHPDQG�IRU�0ăRUL�ODQJXDJH�VSHDNLQJ�MXGJHV�

Nonetheless, despite the experience and familiarity of the Court with matters 
of custom, it would be a mistake to conclude that the judges are experts in 
WLNDQJD�0ăRUL��7KH�UHDOLW\�LV�WKDW�WKH�FRPSOH[�QDWXUH�RI�WKH�VWDWXWRU\�IUDPHZRUN�
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VXUURXQGLQJ�0ăRUL�ODQG�ODZ�PHDQV�WKDW�ODZ\HUV��ZKR�GR�QRW�QHFHVVDULO\�KDYH�
H[SHUWLVH�LQ�WLNDQJD�0ăRUL��KDYH�LQ�WKH�SDVW�GRPLQDWHG�RXU�EHQFK��7KDW�LV�ZK\�
NDXPăWXD�KDYH�WR�EH�DSSRLQWHG�WR�ERRVW�WKH�&RXUW·V�DELOLW\�WR�KHDU�VXFK�FDVHV��
This lack of expertise is also the reason why we are exploring the possibility 
RI�H[WHQGLQJ�WKH�FRPSRVLWLRQ�RI�WKH�&RXUW�WR�LQFOXGH�NDXPăWXD�RU�´SŗNHQJDµ�
sitting with judges to hear applications before the Court as full members of 
the bench.

,Q� DGGLWLRQ�� WKH�0ăRUL�/DQG�&RXUW� MXGJHV� DUH� DOO� DWWHQGLQJ� DQQXDO�0ăRUL�
ODQJXDJH�DQG�WLNDQJD�0ăRUL�ZăQDQJD��OHDUQLQJ�KXL��VSRQVRUHG�E\�WKH�,QVWLWXWH�
RI�-XGLFLDO�6WXGLHV��7KLV�LQLWLDWLYH�ZDV�ÀUVW�LQVWLWXWHG�LQ������DQG�KDV�FRQWLQXHG�
every year since then. This is an initiative that comes after 137 years of legal 
history.

Although several of the Native Land Court judges in the 1800s spoke some 
0ăRUL��WKHUH�ZDV�QR�OHJDO�UHTXLUHPHQW�WR�KDYH�DQ\�NQRZOHGJH�RI�0ăRUL�WLNDQJD�
or language to be appointed a judge of this Court. The good news is that this 
LVVXH�KDV�EHHQ�DGGUHVVHG�LQ�7H�7XUH�:KHQXD�0ăRUL�$PHQGPHQW�$FW�������
1RZ�VHFWLRQ���UHTXLUHV�WKDW�RQO\�SHRSOH�ZKR�DUH�VXLWDEOH��KDYLQJ�UHJDUG�WR�
WKHLU�NQRZOHGJH�DQG�H[SHULHQFH�LQ�WH�UHR�0ăRUL��WLNDQJD�0ăRUL��DQG�WKH�7UHDW\�
RI�:DLWDQJL��VKRXOG�EH�DSSRLQWHG�DV�MXGJHV�RI�WKH�0ăRUL�/DQG�&RXUW�DQG�LW�LV�
a matter taken seriously during the interview process for new judges.

$SSHDOV�IURP�WKH�0ăRUL�/DQG�&RXUW�DUH�PDGH�WR�WKH�0ăRUL�$SSHOODWH�&RXUW�
where major concerns raising tikanga issues can be fully heard and determined 
E\�WKUHH�MXGJHV�RI�WKH�0ăRUL�/DQG�&RXUW��,Q�DGGLWLRQ��WKH�+LJK�&RXUW�FDQ�VWDWH�
D�FDVH�WR�WKDW�&RXUW�RQ�DQ\�TXHVWLRQ�RI�WLNDQJD�XQGHU�VHFWLRQ����RI�7H�7XUH�
:KHQXD�0ăRUL�$FW������DQG�XQGHU�VHFWLRQ����RI�WKH�0DULQH�DQG�&RDVWDO�$UHD�
(Takutai Moana) Act 2011.

7XUQLQJ�WR�WKH�UHVRXUFHV�RI�WKH�0ăRUL�/DQG�&RXUW��LW�LV�LPSRUWDQW�IRU�UHVHDUFKHUV�
RI�FXVWRPDU\�ODZ�WR�XQGHUVWDQG�WKH�QDWXUH�RI�0ăRUL�FXVWRPDU\�ODQG�WHQXUH�
and the manner in which the Native Land Court was used as an instrument to 
assimilate that title into the new colonial legal order. This process should begin 
by reading the excellent chapter referencing most of the known works in this 
ÀHOG�E\�3URIHVVRU�5LFKDUG�%RDVW�LQ�0ăRUL�/DQG�/DZ�30 The next publication 
to read is &XVWRPDU\�0ăRUL�/DQG�DQG�6HD�7HQXUH��1Jă�7LNDQJD�7DRQJD�R�
1HKHUă�31�7KHQ�EHFRPH�IDPLOLDU�ZLWK�WKH�UHVRXUFHV�RI�WKH�0ăRUL�/DQG�&RXUW��
which still acts as the repository for the largest collection of indigenous 
knowledge on this subject.

30 Above n 2.
31� 0DQDWŗ�0ăRUL��:HOOLQJWRQ������



236 Yearbook of New Zealand Jurisprudence Vol 13

The evidence and early judgments of the Native Land Court are another useful 
source of customary law and these are to be found in the Minute Books held 
LQ�HDFK�RI�WKH�VHYHQ�0ăRUL�/DQG�&RXUW�5HJLVWULHV�DQG�LQ�WKH�&KLHI�-XGJH·V�
Minute Books.

,Q�PRGHUQ� WLPHV�� WLNDQJD�0ăRUL� FRQFHUQV� UDLVH� YDULRXV� LVVXHV� EHIRUH� WKH�
&RXUW�DQG�VRPH�RI�WKH�PRUH�UHFHQW�UHOHYDQW�0ăRUL�$SSHOODWH�&RXUW�MXGJPHQWV�
GHDOLQJ�UHVSHFWLYHO\�ZLWK�WKH�ULJKWV�RI�ZKăQJDL��FXVWRPDU\�DGRSWLRQV���ULJKWV�
of children, selling of interests in land and rights on intestacy include Hohua 
²�(VWDWH�RI�7DQJL�%LGGOH�RU�+XKXD�(2001),32 Niao v Niao (2004),33 0LKLQXL�²�
Maketu A100 (2007),34 and 1LFKRODV�Y�.DPHWD�²�(VWDWH�RI�:KDNDDKXD�:DONHU�
.DPHWD�²�7H�3XNH��$�$�%��DQG��$�$�%��(2011).

$FFHVVLQJ�WKH�UHFRUGV�RI�WKH�0ăRUL�/DQG�&RXUW��LQFOXGLQJ�LWV�MXGJPHQWV��LV�
EHFRPLQJ�HDVLHU��7KDW�KDV�QRW�DOZD\V�EHHQ�WKH�FDVH��/HVV�WKDQ�ÀYH�\HDUV�DJR�
WKH�0ăRUL�/DQG�&RXUW�UHFRUGV��FRPSULVLQJ����PLOOLRQ�SDJHV�RI�SDSHU�UHFRUGV��
FRXOG� RQO\� EH� DFFHVVHG� E\� WUDYHOOLQJ� WR� HDFK�0ăRUL�/DQG�&RXUW� UHJLVWU\��
Through the introduction of a new computer system, all that has changed. The 
0ăRUL�/DQG�,QIRUPDWLRQ�6\VWHP�RU�0/,6�FRQWDLQV�D�FRPSOHWH�FRPSXWHULVHG�
LQGH[�RI�DOO�0ăRUL�ODQG�WLWOH�DQG�RZQHUVKLS�LQIRUPDWLRQ��0/,6�LV�QRZ�DYDLODEOH�
RQOLQH�VR�WKDW�0ăRUL�OLYLQJ�LQ�XUEDQ�VHWWLQJV�FDQ�VHDUFK�WKHLU�ODQG�LQIRUPDWLRQ�
by using names of individuals or block titles.

$OO�RI�WKLV�LQIRUPDWLRQ�FDQ�EH�DFFHVVHG�DW�HYHU\�0ăRUL�/DQG�&RXUW�GLVWULFW�
UHJLVWU\�DQG�DQ\ZKHUH�HOVH�ZKHUH�D�&RXUW�RIÀFHU�RU�MXGJH�KDV�D�ODSWRS�FRPSXWHU�
and can connect to the network. In addition, the system has been extended to an 
imaging project allowing the historical records of the Court to be computerised. 
7KH�0ăRUL�/DQG�&RXUW�DOVR�KDV�LWV�RZQ�ZHE�SDJH�ZLWK�DOO�WKH�MXGJPHQWV�RI�
WKH�0ăRUL�$SSHOODWH�&RXUW�DQG�UHDVRQDEO\�LPSRUWDQW�MXGJPHQWV�RI�WKH�0ăRUL�
Land Court loaded on site. Other information concerning the Court and its 
VHUYLFHV�DQG�0ăRUL�ODQG�DUH�DFFHVVLEOH�YLD�WKLV�ZHE�SDJH��)LQDOO\��WKH�3ăQXL�
RI�DSSOLFDWLRQV�IRU�KHDULQJ�EHIRUH�WKH�0ăRUL�/DQG�&RXUW�LV�SXEOLVKHG�PRQWKO\�
DQG�LV�GHOLYHUHG�WR�DQ\�SHUVRQ�ZKR�UHTXHVWV�D�FRS\�

32 10 Waiariki Appellate Minute Book 43.
33 10 Waiariki Appellate Minute Book 263.
34 11 Waiariki Appellate Minute Book 230.
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C. Mainstream legal system

I conclude by noting that other than a few successes in the Privy Council 
during the early 1900s in cases such as Nireaha Tamaki v Baker (1900–1901)35, 
Baldick v Jackson (1910),36 Hineiti Rirerire Arani v Public Trustee (1919)37 
and in more recent cases in the local courts such as Te Weehi v Regional 
)LVKHULHV�2IÀFHU�(1986)38 and Ngati Apa v Attorney-General (2003)39 where 
0ăRUL�FXVWRP�KDV�EHHQ�UHFRJQLVHG�RU�DFNQRZOHGJHG�DV�D�SRWHQWLDO�VRXUFH�RI�
rights, the mainstream courts have been challenged by the notion that it is 
D�IRUP�RI�ODZ��+RZHYHU��D�GLVFHUQLEOH�VKLIW�LV�RFFXUULQJ��7KLV�LV�UHÁHFWHG�LQ�
judgments from all the courts and initiatives such as the Rangatahi Courts 
DQG� WKH�XVH�RI�NDXPăWXD� �HOGHUV��� WKH�(QYLURQPHQW�&RXUW·V�ZLOOLQJQHVV� WR�
KDYH�DOWHUQDWH�(QYLURQPHQW�&RXUW�-XGJHV�IURP�WKH�0ăRUL�/DQG�&RXUW�DQG�
WKDW�&RXUW·V�DFFHSWDQFH�RI�0ăRUL�SURWRFRO�VXFK�DV�NDUDNLD��SUD\HUV��DQG�PLKL�
�JUHHWLQJV�� DQG� WKH�'LVWULFW�&RXUW·V� UHFRJQLWLRQ� RI� WKH� DSSURSULDWHQHVV� RI�
custom in certain contexts.

Where there remains some entrenchment relates to the role of Parliament. 
$OWKRXJK� VRPHWLPHV�ÁLUWLQJ�ZLWK� QRWLRQV� RI� FXVWRP� VXFK� DV� LQ�7H�7XUH�
Whenua Maori Act 1993, the Resource Management Act 1991 and the other 
statutes referred to above, it has struggled with the notion of customary law 
and has consistently legislated to nullify the impact of any court decisions 
that it believes threatens its sovereignty as the penultimate source of all law 
FRQFHUQLQJ�0ăRUL�

Thus, it seems to me, there needs to be a continuing constitutional conversation 
DERXW� WKH� SODFH� RI�0ăRUL� FXVWRPDU\� ODZ�� WKH�7UHDW\� RI�:DLWDQJL�� WKH�
Constitution and the future we see for the tangata whenua of the nation state 
that is New Zealand-Aotearoa.

35 [1842-1932] NZPCC 371.
36 30 NZLR 343.
37 NZPCC 1.
38 [1986] 1 NZLR 680.
39 [2003] 3 NZLR 643.
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The study of custom and customary law, and their place in the national polity, 
is coming to the fore, as their relevance is increasingly recognised. For people 
living according to custom or engaged in aspects of it, further knowledge is 
desired of its history and meaning. Leaders entrusted with policy-making at 
GLIIHUHQW�OHYHOV�UHTXLUH��LQ�DGGLWLRQ��D�VRXQG�XQGHUVWDQGLQJ�RI�WKH�QDWXUH�RI�
custom and customary law, and the dynamics of its interaction with other 
social norms and particularly the law and legal apparatus of the State.

This is a large and complex area of study which deserves the commitment 
of resources by governments, universities and cultural centres, and the 
development of materials for secondary-level education.

,Q�D�EULHI�FRQWULEXWLRQ�WR�PDUN�WKH�ÀUVW�6\PSRVLXP�LQ������1 I referred to my 
conviction that the relationship between strongly held cultural beliefs and law, 
DV�DUWLFXODWHG�WKURXJK�HVWDEOLVKHG�ODQJXDJH��KDG�EHHQ�LQDGHTXDWHO\�UHVHDUFKHG�
DQG� XQGHUVWRRG�� UHTXLULQJ� JHQXLQHO\� LQWHUGLVFLSOLQDU\� DQG� FRPSDUDWLYH�
DSSURDFKHV�RQ�D�3DFLÀF�ZLGH�EDVLV��DV�ZHOO�DV�LQ�GHSWK�ORFDO�VWXGLHV�2 Up to 
that point, I had been a student of Samoan customary law since the mid-1960s, 
held judicial positions in Samoa and Micronesia, focused on the constitutional 
systems of newly independent states, and had examined the plural law systems 
RI�PRVW�RWKHU�3DFLÀF�,VODQG�FRXQWULHV��FXOPLQDWLQJ�LQ�UHVHDUFK�IRU�WKH�WHDFKLQJ�
RI�3DFLÀF�&RPSDUDWLYH�/DZ�DW�0RQDVK�8QLYHUVLW\�DQG�&XVWRPDU\�/DZ�DW�WKH�
8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF�6FKRRO�RI�/DZ�LQ�9DQXDWX�

$V�,�EHFDPH�PRUH�IDPLOLDU�ZLWK�WKH�ZRUN�RI�7H�0ăWăKDXDULNL�,QVWLWXWH�DQG�LWV�
associated projects, 7H�0ăWăSXQHQJD in particular, I was deeply impressed 
by the collected achievements of the dedicated individuals involved, many 
of whom are contributors to this volume.

1 Reproduced in part in a preface to Richard Benton (ed) Conversing with the Ancestors (Te 
0ăWăKDXDULNL�,QVWLWXWH��+DPLOWRQ��������DW�Y�

�� *X\�3RZOHV�́ &XVWRPDU\�/DZ�6\VWHPV�DQG�WKH�3DFLÀF�,VODQG�6WDWH��WKH�6HDUFK�IRU�:RUNDEOH�
5HODWLRQVKLSVµ�������������7KH�1HZ�3DFLÀF�5HYLHZ������$XVWUDOLDQ�1DWLRQDO�8QLYHUVLW\�
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,Q�WKLV�ERRN·V�FRQFOXGLQJ�́ RYHUYLHZµ�RI�WKH������6\PSRVLXP��LW�LV�LPSRVVLEOH�
for me to do justice to each of the chapters, representing as they do, an 
H[WUDRUGLQDU\�GLYHUVLW\�RI�DSSURDFKHV�DQG�VXEMHFW�PDWWHU��7KH�ÀHOG�RI�VWXG\�
¶&XVWRP�DQG�WKH�6WDWH·�OHQGV�LWVHOI�WR�WKH�LGHQWLÀFDWLRQ�RI�FHUWDLQ�GLPHQVLRQV��
This treatment does not purport to be in any way comprehensive, but is 
GHVLJQHG�WR�UHÁHFW�WKH�FRQWULEXWLRQV�WR�WKH�VXEMHFW�FRQWDLQHG�LQ�WKLV�ERRN�

Accordingly, the Polynesian experience of the Samoans and Hawaiians 
LV� FRQVLGHUHG�DORQJVLGH� WKDW�RI� WKH�0ăRUL�� DQG� VRPH�EURDGHU�3DFLÀF�ZLGH�
discussion has ensued.

The dimensions of the subject are reviewed under four headings:

I. The language of custom
II. The nature of customary law
III. The relationship of customary law to the legal system as a whole
,9��&RQÁLFWV�RI�QRUPV��HURVLRQ�RI�FXVWRP�DQG�WKH�IXWXUH�

I. THE LANGUAGE OF CUSTOM

The place of custom in the social fabric of a nation is evidenced by the extent 
to which language is central to the custom system. The statement of Sir James 
+HQDUH�WKDW�́ 7KH�ODQJXDJH�LV�WKH�FRUH�RI�RXU�0ăRUL�FXOWXUH�DQG�PDQDµ3 set the 
VFHQH�IRU�WKLV�YROXPH·V�H[SORUDWLRQ�RI�WKH�LPSRUWDQFH�RI�ODQJXDJH�

7KH� ILUVW� SRUW� RI� FDOO� LV� XQGRXEWHGO\�5LFKDUG�%HQWRQ·V� DFFRXQW� RI� DQG�
LQWURGXFWLRQ�WR�WKH�7H�0ăWăSXQHQJD�&RPSHQGLXP�4 “a collection of annotated 
UHIHUHQFHV�WR�WKH�FRQFHSWV�DQG�LQVWLWXWLRQV�RI�0ăRUL�FXVWRPDU\�ODZµ��ZKLFK�LV�WR�
EH�SXEOLVKHG�LQ�ÀQDO�IRUP�LQ�������7KH�&RPSHQGLXP·V�HW\PRORJ\�RI�����NH\�
WHUPV�OLQNV�0ăRUL�ZLWK�LWV�SDVW�DQG�ZLWK�RWKHU�ODQJXDJHV�RI�3URWR�3RO\QHVLDQ�
RULJLQ�RYHU�D�SHULRG�RI������\HDUV��,Q�WKLV�YROXPH��%HQWRQ·V�FKDSWHU�RIIHUV�
insights into the value of this research, together with discussion, and intriguing 
examples of how old and new meanings have been blended. Such research 
WHFKQLTXHV�PLJKW�RQH�GD\�KHOS�WR�DQVZHU�TXHVWLRQV�DERXW�VXFK�PDWWHUV�DV�WKH�
status of women under pre-custom, referred to by Claire Slatter.5

Historical depth, and acknowledgement of change in meaning, direct attention 
to issues surrounding the use and interpretation of language. In addressing 
TXHVWLRQV�DERXW�WKH�FRQVHUYDWLYH�QDWXUH�RI�FXVWRP��+HOHQ�$LNPDQ�KDV�SRLQWHG�
WR�WKH�/DZ�&RPPLVVLRQ·V�UHFRPPHQGDWLRQ�DJDLQVW�WKH�FRGLÀFDWLRQ�RI�FXVWRP�

3 Baragwanath J, Preface, this volume.
4 Benton, this volume.
5 Slatter, this volume.
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language.6 Through its explanation of the roots and values of a custom, the 
7H�0ăWăSXQHQJD commentary shows how it has been adapted over time.7 
So, insofar as the authenticity of a custom is dependent on the language in 
which it is expressed, allegations that a particular custom has been invented 
may be tested by adjudicators and scholars who may “identify and denounce 
fabrications and false pleadings…”.8 This is highly topical in New Zealand, 
LQYROYLQJ� WKH�FRQFHSW�RI� WDSX� LQ� LWV� DSSOLFDWLRQ� WR�ZăKL��ZKHUH�ZăKL� WDSX�
means protected place. Robert Joseph has reviewed recent litigation to reveal 
problems of proof and adjudication around language.9

7XUQLQJ�QRZ�WR�6DPRD�DQG�LWV�FKLHÁ\�V\VWHP�RI�IDDPDWDL��WKH�WKUHH�HOHPHQWV�
FRQVLGHUHG� WR� EH� D� 6DPRDQ·V� FRUH� LGHQWLW\� DQG� LQKHULWDQFH� DUH� WKH�PDWDL�
title, the land appurtenant to the title, and the Samoan language. Tamasailau 
Suaalii-Sauni has offered probing insights into the word choices people make 
in asserting customary knowledge, and has challenged us to think more deeply 
about the “discourses of certainty” that such choices may invoke.10

The discussion is illustrated by reference to several contexts, such as the 
Samoan words used for “Samoan custom and tradition” in the Preamble to the 
QDWLRQ·V�&RQVWLWXWLRQ�RQ�LQGHSHQGHQFH�LQ�������WKH�YDULHW\�RI�LQWHUSUHWDWLRQV�
that villagers placed upon the meaning of the Village Fono Act 1990, and 
submissions to the Land and Titles Court in disputes over the rightful heir, suli, 
and assertions of authority, pule. In the course of her wide-ranging discussion, 
Suaalii-Sauni has presented evidence of scholarly activity around the Samoan 
ODQJXDJH�ZKLFK�ÀWV�ZHOO�ZLWK�WKH�REMHFWLYHV�HVSRXVHG�E\�7H�0ăWăSXQHQJD.

II. THE NATURE OF CUSTOMARY LAW

Language frames and gives meaning to law. Terms mark or label understood 
VHWV�RI� ODZV��GHÀQLQJ�VXEMHFW�DUHDV��IRU�H[DPSOH��VXOL�DQG�SXOH�UHIHUUHG�WR�
DERYH���-XVWLFH�+HDWK�KDV�REVHUYHG�WKDW�́ WKHUH�LV�DV�PXFK�D�0ăRUL�ODZ�DV�WKHUH�
LV�D�0ăRUL�ODQJXDJHµ�11 The discussion begins here with the ways in which 
ZRUGV�DUH�XVHG�DQG� LQWHUSUHWHG�VR�DV� WR�GHFODUH�RXU�YDOXHV�DQG�GHÀQH�RXU�
customs and practices, that is to say, our social norms. It then enlists words 
ZKLFK�UHTXLUH�RU�SURKLELW�FHUWDLQ�DFWLYLW\�RU�EHKDYLRXU�LQ�RUGHU�WR�IRUPXODWH�D�
statement of customary law. It is the hallmark of customary law that it does not 
rely on the State for its effectiveness. The Editorial Board of 7H�0ăWăSXQHQJD 

6 Aikman, this volume.
7 Benton, this volume.
8 Frame, this volume.
9 Joseph, this volume.
10 Suaalii-Sauni, this volume.
11 Heath J, this volume.
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DSSURYHG�D�GHÀQLWLRQ�RI�FXVWRPDU\�ODZ�ZKLFK�PDNHV�LW�FOHDU�WKDW�D�VRFLDO�QRUP�
may be recognised as law even if its breach may not be met with force, but 
instead by “the construction of serious social disadvantage by an individual, 
group, or agency possessing the socially recognised privilege of so acting”. 
$OH[�)UDPH�KDV�SURYLGHG�D�XVHIXO�DFFRXQW�RI�KRZ�WKH�GHÀQLWLRQ�ZDV�DUULYHG�
at.12�,Q�PDQ\�3DFLÀF�,VODQG�FRPPXQLWLHV��SXEOLF�VKDPLQJ��RVWUDFLVP�IURP�ORFDO�
DIIDLUV�DQG�HFRQRPLF�SHQDOWLHV�DUH�VXIÀFLHQW�VDQFWLRQV�WR�VXVWDLQ�D�V\VWHP�RI�
social control.

In societies where custom is maintained around the authority of chiefs, it 
LV�VRPHWLPHV�GLIÀFXOW� WR� LGHQWLI\�WKH�UDWLRQDOH�EHKLQG�REHGLHQFH�WR�FKLHIV·�
instructions. In fact, reciprocity of obligation sustains a close relationship 
where leaders of kinship groups earn obedience. Chiefs of higher rank and 
councils of chiefs depend for their effectiveness on the making and enforcement 
of rules that have community support. When State laws intervene to recognise, 
DGRSW�DQG�VXSSRUW�D�FKLHI·V�IXQFWLRQ��WKH�FKLHI�PD\�FRPH�WR�GHSHQG�RQ�KLV�
statutory “clothing” rather than reciprocal obligation and customary respect. 
,QGHHG��WKH�QDWXUH�DQG�XWLOLW\�RI�FKLHÁ\�DXWKRULW\�JHQHUDOO\�LV�D�WRSLF�GHVHUYLQJ�
UHVHDUFK�DQG�GHEDWH�LQ�PDQ\�3DFLÀF�,VODQG�VRFLHWLHV�13

Of course, an assumed characteristic of customary law is that it is often, and 
in the distant past was always, unwritten. For all but those people today who 
are actually living under customary law, by the time it comes to be disputed, 
it is almost always written down in one form or another. Customary law may 
DSSHDU�LQ�FRGLÀFDWLRQV��LQ�VHWV�RI�YLOODJH�UXOHV��DV�LQ�6DPRD�DQG�9DQXDWX��RU�
in constitutions and statutes that give effect to customary law principles (as 
does the Village Fono Act, Samoa). In the Land and Titles Court of Samoa, 
customary law is presented to the Court in written pleadings. These, with the 
VWDWHPHQWV�RI�FRQWHQGLQJ�SDUWLHV��DQG�WKH�&RXUW·V�ÀQGLQJV�RI�IDFW��DUH�ZULWWHQ�
into the record. Very often, however, the Samoan Court does not announce 
or record its reasons in customary law terms.

'LVFXVVLQJ� WKH� FKDUJH� WKDW� FXVWRP�PD\�EH� ¶PDGH� XS·� WR� VXLW�� )UDPH�KDV�
drawn attention to the risk that claimants may invent law, and that judges 
may invent law – to suit the facts – to be recorded for posterity. He urges that 
customary law should instead be “found” by the judges, from the “bottom 
up” development of laws.14 Grant Young has presented a critical analysis of 
DWWHPSWV�RYHU�WLPH�WR�DUULYH�DW�D�VHW�RI�FULWHULD�DJDLQVW�ZKLFK�FODLPV�WR�0ăRUL�

12 Frame, this volume.
13� 1DWLRQDO�8QLYHUVLW\�RI�6DPRD�LV�D�ORJLFDO�YHQXH��6HH�*X\�3RZOHV�´&KLHÁ\�6\VWHPV�DQG�

3DFLÀF�,VODQG�&RQVWLWXWLRQV��&RPSDUDWLYH�7UHQGV�5HOHYDQW�IRU�6DPRDQ�6WXGLHVµ����������
The Journal of Samoan Studies 119.

14 Frame, this volume.



242 Yearbook of New Zealand Jurisprudence Vol 13

land based on custom could be assessed. At different stages in the history of 
claims, custom was researched, rules were stated and restated, and judgments 
RI�WKH�/DQG�&RXUW�DFFXPXODWHG��$�FRGLÀFDWLRQ�LQ������´LPSRVHG�WZHQWLHWK�
century order retrospectively on nineteenth century uncertainty”.15 Young has 
FRQFOXGHG�WKDW�ZKDW�LV�WRGD\�FODLPHG�WR�EH�0ăRUL�FXVWRPDU\�ODZ�LQ�UHODWLRQ�
to land claims has in fact failed to capture its complexity and the layers of 
interests accreted over time.

,Q�WKH�FRQWH[W�RI�1HZ�=HDODQG·V�FRQWULEXWLRQ�WR�WKH�VWXG\�RI�FXVWRPDU\�ODZ��RQH�
RI�WKH�REMHFWLYHV�RI�WKLV�YROXPH�LV�WR�UHFRJQLVH�WKH�EULHI�EXW�KXJHO\�VLJQLÀFDQW�
OLIH�RI�WKH�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH��,W�LV�PRGHVWO\�RXWOLQHG�LQ�´$�
Short History”,16 but may perhaps be better understood in light of the extensive 
list of newsletters, books and chapters, articles, occasional papers, addresses 
and other presentations published under the aegis, or by members, of the 
Institute. Readers are recommended to peruse this list, which is presented 
here as the Appendix to the “Short History”.17

,Q�D�GHWDLOHG�H[DPLQDWLRQ�RI�WKH�JURZLQJ�VLJQLÀFDQFH�RI�ZăKL�WDSX��-RVHSK�
has demonstrated how the 7H�0ăWăSXQHQJD methodology has produced an 
essential resource for the judiciary and wider public, particularly where 
FKDOOHQJHV�RFFXU�DW� WKH�LQWHUIDFH�EHWZHHQ�WLNDQJD�0ăRUL�FXVWRP�DQG�6WDWH�
regulatory systems.18 Wayne Rumbles has drawn attention to the importance 
of looking closely at some of the ways that 7H�0ăWăSXQHQJD information can 
be and has been disseminated, and the issues involved.19

III. RELATIONSHIP OF CUSTOMARY LAW TO THE 
LEGAL SYSTEM AS A WHOLE

The size of this dimension of the subject invites some subdivision. Drawing on 
the foregoing chapters, this section will review the relationship of customary 
law to the legal system as a whole under four headings:

A. History of the relationship
B. Sources of law, judicial systems and spheres of operation today
C. Recognition of customary law and its ranking in the courts of the State
D. Problems of proof

15 Young, this volume.
16 Frame, Rumbles and Benton, this volume.
17 Ibid.
18 Joseph, this volume.
19 Rumbles, this volume.
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A. History of the relationship

7KH�RQO\�SKUDVH�WKDW�DFFXUDWHO\�GHVFULEHV�WKH�ÀUVW�PHHWLQJ�DQG�LQWHUDFWLRQ�RI�
WKH�FXVWRPDU\�ODZV�RI�WKH�VRFLHWLHV�RI�WKH�3DFLÀF�,VODQGV�DQG�1HZ�=HDODQG�
with introduced laws and institutions is diversity of experience.

Indeed, this is a good point in the chapter to review the layers of difference that 
FKDUDFWHULVH�WKH�3DFLÀF�,VODQG�DQG�1HZ�=HDODQG�H[SHULHQFH��7KH\�DUH�D�NH\�
element in the understanding of societies, which is still not fully appreciated 
by many commentators and policy-makers. The original inhabitants of the 
islands of the region had developed distinctive orders of traditional governance 
and social control. Slatter has reviewed traditional gender divisions across 
Polynesia, Melanesia and Micronesia.20 Such orders in turn responded in 
GLIIHUHQW�ZD\V�WR�LQWURGXFHG�FRQFHSWV�DQG�SURFHVVHV��WKHPVHOYHV�ÁRZLQJ�IURP�
a broad spectrum of European and American religious beliefs, legal traditions 
and commercial practices. Another layer of difference which distinguished 
3DFLÀF�UHJLRQ�H[SHULHQFHV��RQH�IURP�WKH�RWKHU��ZDV�WKH�FKDUDFWHU�RI�IRUHLJQ�
administrations during colonial periods, and the steps taken to deal with a 
plurality of sub-systems of law. As time went on, whether a territory had 
LQWHUQDWLRQDO�VWDWXV�DV�D�¶PDQGDWH·�WKHQ�¶WUXVWHHVKLS·��WKH�FDVH�RI�6DPRD��1HZ�
Guinea and Nauru) or a lesser or contested degree of autonomy (for example, 
1HZ�&DOHGRQLD��EHFDPH�VLJQLÀFDQW��,Q�VXPPDU\�IRU�WKH�UHJLRQ��RQH�RI�WZR�
main routes has been adopted by indigenous societies – either incorporation 
into a state alongside introduced societies, or a degree of autonomy ranging 
IURP�LQGHSHQGHQFH�WR�¶IUHH�DVVRFLDWLRQ·��XQGHU�D�FRQVWLWXWLRQ�UHÁHFWLQJ�FHUWDLQ�
international standards, but accommodating to greatly varying degrees across 
the region, elements of indigenous values and customary law.

Accordingly, there is a very different story to tell for each society and polity. 
Readers are indebted to contributors to this volume, particularly Benton for 
insights from the language perspective,21 Young for his historical approach 
LQFRUSRUDWLQJ�WKH�UHPLQGHU�WKDW�0ăRUL�KLVWRU\�GLG�QRW�EHJLQ�ZLWK�WKH�7UHDW\�
of Waitangi,22�DQG��WR�WKH�QRUWK��0HORG\�0DF.HQ]LH�IRU�KHU�VWXG\�RI�ZKLWH�
interference as played out through the division of Hawaiian land in the 
0DKHOH�DQG�WKH�OLPLWDWLRQ�RI�+DZDLLDQ�ODQG�KROGHUV·�ULJKWV�ÁRZLQJ�IURP�WKH�
.XOHDQD�$FW�23

20 Slatter, this volume.
21 Benton, this volume.
22 Young, this volume.
23� 0DF.HQ]LH��WKLV�YROXPH�
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Of particular relevance to setting the scene for the development of 
0ăRUL�3ăNHKă� UHODWLRQV� LQ�1HZ�=HDODQG� LV� -RKQ�)DUUDU·V� H[DPLQDWLRQ� RI�
the motivations and recorded statements of key players involved in the 
formation and early administration of New Zealand as a Crown colony. These 
divergent, often opposing, views, as expressed, reveal how ill-prepared and 
LQFRQVLVWHQW�SROLFLHV�PXVW�KDYH�FRQWULEXWHG�WR�JURZLQJ�0ăRUL�DSSUHKHQVLRQV�
about the future of their land and culture. As Farrar concludes, rather mildly, 
the development of the New Zealand State was “complex and sometimes 
troubled”.24

B. Sources of law, judicial systems and spheres of operation today

7KH�RYHUDOO�VLJQLÀFDQFH�RI�WKH�UROH�DQG�VFRSH�RI�FXVWRPDU\�ODZ�LQ�D�FRXQWU\�
today may be said to depend to a large extent on the outcome of three brief 
HQTXLULHV��2QH�LV�WKH�DSSDUHQW�VWDWXV�RI�FXVWRPDU\�ODZ�DV�D�VRXUFH�RI�ODZ��
3DFLÀF�,VODQG�FRXQWULHV�RSHUDWLQJ�XQGHU�FRQVWLWXWLRQV��FXUUHQWO\�WKHUH�DUH����
of them) may appear to have an advantage if the constitution acknowledges 
FXVWRP�DV�D�VRXUFH�RI�ODZ��HLWKHU�GLUHFWO\��RU�E\�UHTXLULQJ�OHJLVODWLYH�DFWLRQ�WR�
do so. Also, constitutional preambles and statements of principle that declare 
the fundamental nature of customary values and cultural heritage are intended 
to be taken into account in statutory interpretation. Of course, just how real 
and effective these constitutional provisions are will depend on political will to 
enact legislation and on the treatment they receive in the courts, as discussed 
in section C. below.

1HZ�=HDODQG·V�H[SHULHQFH�ZDV�FRPSOLFDWHG�E\�WKH�DEVHQFH�RI�FRQVWLWXWLRQDO�
GHÀQLWLRQ� DQG� WKH� QHHG� WR� H[DPLQH� HDUO\� VHWWOHPHQWV� VXFK� DV� WKH�7UHDW\�
of Waitangi. According to Justice Heath, the promising start to the 
DFNQRZOHGJHPHQW�RI�0ăRUL�FXVWRP�LQ�WKH�HDUO\�GD\V�VRRQ�HYDSRUDWHG�25 Much 
to the disgust of Frame, the Privy Council in 1941 closed off the Treaty as 
D�SRLQW�RI�HQWU\�IRU�0ăRUL�FXVWRPDU\�ODZ�26 There is no reason in principle, 
KRZHYHU��ZK\�0ăRUL�FXVWRP�VKRXOG�QRW�EH�UHJDUGHG�DV�D�IUHH�VWDQGLQJ�VRXUFH�
of law, in the manner of English common custom, subject to limitations. Joseph 
concluded his account of the early years with the observation that nearly 100 
years passed after the Wi Parata decision27 until the Waitangi Tribunal became 
WKH�FDWDO\VW�WKDW�´UHVXUUHFWHG�WLNDQJD�0ăRUL�FXVWRPDU\�ODZV�DQG�LQVWLWXWLRQVµ�
DV�ZHOO�DV�´WKH�¶SULQFLSOHV·�RI�WKH�7UHDW\�RI�:DLWDQJL��VLJQLÀFDQWO\�ZLWKLQ�WKH�
New Zealand legal system”.28

24 Farrar, this volume.
25 Heath J, this volume.
26 Frame, this volume.
27 Wi Parata v Bishop of Wellington (1877) 2 N Z Jur (N S) S C 79.
28 Joseph, this volume.
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+DZDL¶L��DV�D�VWDWH�RI�WKH�86$��DOVR�KDG�LWV�RZQ�VWRU\��DV�WROG�E\�0DF.HQ]LH��
and today the status of customary law stems from an 1892 statute and a 1978 
constitutional amendment, empowering the courts to apply custom.29

The Samoan Constitution is important almost as much for what it does not 
say as for what it does. It acknowledges “custom and usage” as a source (art 
111). On the other hand, it leaves space for traditional village councils to 
perform judicial as well as administrative and local law-making functions 
DFURVV�WKH�FRXQWU\��7KH�FRQVWLWXWLRQV�RI�VRPH�RWKHU�3DFLÀF�,VODQG�VWDWHV�DOVR�
declare custom or customary law to be a source of law.30 Another approach is 
WKDW�RI�WKH�)LML�&RQVWLWXWLRQ������ZKLFK�UHTXLUHV�3DUOLDPHQW�WR�SDVV�OHJLVODWLRQ�
to provide for the application of customary laws and for dispute resolution 
in accordance with traditional Fijian processes (s 186). To date, this has not 
been done.

7KH�VHFRQG�HQTXLU\�ORRNV�DW�WKH�VWUXFWXUH�RI�WKH�MXGLFLDO�V\VWHP�WR�PDNH�QRWH�
RI�WKH�MXULVGLFWLRQV�WKDW�ÀQG�DQG�DSSO\�FXVWRPDU\�ODZ��,Q�VRPH�FRXQWULHV��VXFK�
customary courts are established under the constitution. A more thorough 
study might seek to assess the knowledge, expertise and competence of 
MXGJHV�LQ�WKHVH�MXULVGLFWLRQV��)RU�SUHVHQW�SXUSRVHV��LW�LV�VXIÀFLHQW�WR�REVHUYH��
for example, that New Zealand possesses such a court – formerly the Native 
DQG�QRZ� WKH�0ăRUL�/DQG�&RXUW��7KH�6DPRDQ�&RQVWLWXWLRQ�SURYLGHV� IRU� D�
Land and Titles Court which applies customary law exclusively in relation 
WR�FXVWRPDU\�ODQG�DQG�FKLHÁ\�WLWOHV��7KH�/DQG�'LYLVLRQ�RI�WKH�+LJK�&RXUW�RI�
&RRN�,VODQGV��DV�VXFFHVVRU�WR�WKH�/DQG�&RXUW��LV�UHTXLUHG�E\�WKH�&RQVWLWXWLRQ�
(art 48) to apply custom to land cases. The Solomon Islands has Local Courts, 
and Customary Land Appeal Courts.31

7KH�WKLUG�HQTXLU\�VWHSV�EDFN�IURP�ODZ�DQG�LWV�VRXUFHV�WR�VXUYH\�WKH�QDWLRQDO�
polity in its entirety and make some generalisations as to the circumstances or 
spheres of activity in which customary law operates in the region. The objective 
is to see customary law in perspective, as part of the total legal system. Where, 
for what purpose and how widely is it used? In what situations is customary 
ODZ� DQ� HVWDEOLVKHG� ´OLYLQJ� ODZµ� UHÁHFWLQJ� SHRSOH·V� QHHGV�� RU�ZKHUH� LV� LW�
contesting space at the margins, perhaps in decline, or perhaps enjoying a 
revival? Although this third approach was not attempted by contributors to 
this volume, it is helpful as a means of placing the customary law situations 
in the countries under discussion within some sort of comparative framework. 

29� 0DF.HQ]LH��WKLV�YROXPH�
30� )RU�H[DPSOH��9DQXDWX�&RQVWLWXWLRQ�������DUW�����DQG�3DSXD�1HZ�*XLQHD�&RQVWLWXWLRQ�������

s 20 sched 2.1.
31� /RFDO�&RXUWV�$FW��6RORPRQ�,VODQGV��VV��²����DQG�/DQG�7LWOHV�$FW��6RORPRQ�,VODQGV��V�����
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In 1997, as part of an overview of customary law in the region,32 I constructed 
D� WDEOH�RI� VRPH����VWDWHV�DQG� WHUULWRULHV��DQG�FODVVLÀHG� WKHP�DFFRUGLQJ� WR�
FHUWDLQ�FULWHULD��2I�FRXUVH��D�EDFNJURXQG�TXHVWLRQ�UHOHYDQW�WR�WKH�VXUYH\��EXW�
unnecessary here, was whether indigenous society is broadly homogeneous 
in terms of culture and language, or multi-custom, comprising numbers of 
indigenous communities whose customs and language are distinct. To put the 
XVH�RI�FXVWRPDU\�ODZ�LQWR�D�TXDQWLWDWLYH�SHUVSHFWLYH��WKH�VWDWHV�PHQWLRQHG�LQ�
WKLV�YROXPH�PD\�EH�FODVVLÀHG�DFFRUGLQJ�WR�ZKHWKHU�WKH�VWDWH�LQ�TXHVWLRQ�²

���� UHFRJQLVHV�D�VXEVWDQWLDO�ERG\�RI�XQZULWWHQ�RU�FRGLÀHG�FXVWRPDU\�ODZ�
LQ�UHODWLRQ�WR�PRVW�RI�WKH�ODQG�DUHD�²�HJ�&RRN�,VODQGV��)LML��.LULEDWL��
3DSXD�1HZ�*XLQHD��6DPRD��6RORPRQ�,VODQGV��7XYDOX�DQG�9DQXDWX�

(2) recognises some customary law in relation to some land areas – eg 
1HZ�=HDODQG�

(3) recognises some unwritten customary personal law in relation to some 
marriages and adoptions – eg Papua New Guinea, Solomon Islands 
DQG�9DQXDWX�

���� JLYHV�VLJQLÀFDQW�UHFRJQLWLRQ�WR�WKH�DXWKRULW\�RI�FKLHIV�LQ�JRYHUQPHQW�
�QDWLRQDO�DQG�RU�ORFDO��²�HJ�)LML��6DPRD�DQG�7RQJD�

(5) gives some recognition to the authority of customary leaders in 
JRYHUQPHQW�DFWLYLW\�²�HJ�&RRN�,VODQGV�DQG�9DQXDWX�

(6) recognises some customary local law and/or settlement of disputes in 
FULPLQDO�FRXUWV��ORFDO�FRXUWV�RU�ODQG�FRXUWV�²�HJ�.LULEDWL��3DSXD�1HZ�
Guinea, Samoa, Solomon Islands, Tuvalu and Vanuatu.

It is important to note, that, in theory at least, legal pluralism has been 
established as the norm, without the “setting apart” of districts within which 
indigenous laws should be observed, as in the case of North American 
“reservations”. In New Zealand, 1852 provision for setting districts aside 
was not implemented, and was repealed in 1986.33 Nevertheless, where a 
constitutional gap (Samoa) or lack of government services (Vanuatu) leaves 
village or island government entirely in the hands of local traditional councils, 
daily lives run according to customary law, regardless of the formal legal 
apparatus and national concerns of the State.

32 Guy Powles “Common Law at Bay?: The scope and status of customary law regimes in 
WKH�3DFLÀFµ�����������7KH�-RXUQDO�RI�3DFLÀF�6WXGLHV�����8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF�
<www.usp.ac.fj/jps/abstracts21.html#21_3>.

33� +HDWK�-��WKLV�YROXPH��)DUUDU��WKLV�YROXPH��DQG�-RVHSK��WKLV�YROXPH�
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Thus, the customary law/legal system relationship is nowhere static. To 
the above analysis of current relationships must be added New Zealand 
initiatives aimed at pursuing new approaches to the engagement of custom 
in the organisation and management of the key social, economic and cultural 
affairs of traditional groups. Justice Durie wrote with enthusiasm in 2007 about 
proposals for waka umanga as “purpose-built statutory entities with corporate 
personality and perpetual succession” which would (1) represent the tribes, not 
UHSODFH�WKHP������VHUYH�DV�VHUYDQWV�RI�WKH�WULEHV��DQG�����SXUVXH�́ WULEDO�YLVLRQ��
not just a business ethic”.34 Criteria must be met, such as being “culturally 
compliant” and independent from government, and adopting policies directed 
WRZDUGV� IDLUQHVV� DQG� JRRG� JRYHUQDQFH�� ,Q� WKLV� YROXPH�� -XVWLFH�'XULH·V�
discussion of the work of the Law Commission towards a Waka Umanga 
Bill, introduced in 2007, is followed by a saddening “Postscript” account of 
its demise in 2009, for which it seems responsibility should be widely shared.

C. Recognition of customary law and its ranking in the courts of the 
State

As a general rule, and even if customary law is a source of law in its own 
right, the application of customary law in a matter before the court will be 
subjected to certain tests – unless, of course, the court has express jurisdiction 
to apply customary law, as mentioned above.

,Q�WKLV�YROXPH��-XVWLFH�+HDWK�DQG�)UDPH��IRU�1HZ�=HDODQG��DQG�0DF.HQ]LH�
IRU�+DZDL¶L��KDYH�XVHIXOO\�LOOXPLQDWHG�WKH�DSSURDFKHV�WDNHQ�LQ�WKH�´FRPPRQ�
law” courts. The New Zealand tests imposed on custom to determine 
ZKHWKHU�LW�ZLOO�EH�DSSOLHG��DGRSWLQJ�+HDWK�DQG�)UDPH��DUH�VLPSOLÀHG�KHUH�DV�
“reasonableness, certainty, immemoriality and continuity”. As one looks at 
experiences in the rest of the region, it is apparent that no two jurisdictions are 
the same and, further, that deeper research into each would probably produce 
useful contributions to judicial thinking generally. For example, there seems 
no reason in principle why the common law courts of several states should 
not adopt similar approaches, particularly at a time when many appellate court 
judges are selected from a regional pool, and when primary legal resources 
are available on the internet.

It must be remembered, however, that constitutions and statutes may have 
RSHQHG�GRRUV��RU�VHW�KXUGOHV�IRU�WKH�DSSOLFDWLRQ�RI�FXVWRP��EHIRUH�WKH�FRXUW·V�
HQTXLU\�FRPPHQFHV��0DF.HQ]LH�KDV�JLYHQ�+DZDLLDQ�H[DPSOHV�RI� WKHVH�35 
/DZ�PDNHUV�DURXQG�WKH�WLPH�RI�LQGHSHQGHQFH�IRU�3DFLÀF�,VODQG�VWDWHV�ZHUH�
aware that, by perpetuating the English common law heritage, they set up 

34 Durie J, this volume.
35� 0DF.HQ]LH��WKLV�YROXPH�
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inevitable competition with customary law, no doubt expecting that the latter 
would fade away over time. Methods were devised of ranking customary law 
against common law, sometimes in a way that set the bar high for custom.

,Q�6DPRD��́ FXVWRPV�DQG�XVDJHVµ�DUH�GHÀQHG�E\�VWDWXWH36 as those being in force 
at the relevant time, whether as principles accepted by the people of Samoa 
in general, or as customs and usages accepted as being in force in respect of 
a particular place or matter. The Constitution also ranked “custom or usage” 
DERYH�(QJOLVK�FRPPRQ�ODZ�DQG�HTXLW\��SURYLGHG�WKH�FXVWRP�RU�XVDJH�KDG�
´DFTXLUHG�WKH�IRUFH�RI�ODZ�LQ�6DPRD�RU�DQ\�SDUW�WKHUHRI�XQGHU�DQ\�$FW�RU�D�
judgement of a Court of competent jurisdiction”.37 As the customary Land and 
Titles Court does not publish reasons for its judgments, it would be interesting 
to see research into how the common law courts deal with custom issues in 
the relatively few instances in which they are likely to arise.

Papua New Guinea and Solomon Islands each adopted two approaches in 
VLPLODU� IDVKLRQ��7DNLQJ� WKH�6RORPRQ� ,VODQGV� H[DPSOH�� WKH�ÀUVW� DSSURDFK�
SODFHV�KXUGOHV� LQ� WKH�ZD\�RI� FRPPRQ� ODZ�DQG�HTXLW\�� UHTXLULQJ� WKDW� WKH\�
should not be “inappropriate in the circumstances of Solomon Islands from 
time to time” nor, in their application to any particular matter, should they 
be “inconsistent with customary law applying in respect to that matter”.38 In 
the second approach, guidance is intended to be offered by statute as to how 
customary law, having been awarded a “free kick” against common law and 
HTXLW\��PLJKW�JHW�SDVW�WKH�JRDO�NHHSHU�

7KH� VWDWXV� RI� FXVWRPDU\� ODZ�PD\� DOVR�EH�PHDVXUHG�E\� WKH�TXDOLW\� RI� WKH�
resources which sustain it as a body of knowledge, together with the 
DFFHVVLELOLW\�RI�WKRVH�UHVRXUFHV��7KH�7H�0ăWăSXQHQJD�&RPSHQGLXP�ZLOO�EH�D�
KLJK�TXDOLW\�DFFHVVLEOH�UHVRXUFH��-XGJH�)R[�KDV�WDNHQ�RQ�WKH�WDVN�RI�UHYLHZLQJ�
the vast range of resources generally, in her comprehensive chapter. Particular 
attention is paid to historical research and to the growing bodies of material 
SURGXFHG�DQG�PDGH�DFFHVVLEOH�E\�WKH�:DLWDQJL�7ULEXQDO�DQG�WKH�0ăRUL�/DQG�
&RXUW��6KH�DOVR�SRLQWV�WR�WKH�DYDLODELOLW\�RI�PDWHULDO�UHODWLQJ�WR�3DFLÀF�,VODQG�
customary law. I would add that, over recent years, the Law School at the 
8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF�KDV�EHHQ�WKH�GULYHU�EHKLQG�WKH�GHYHORSPHQW�RI�
D�JURZLQJ�LQWHUQHW�IDFLOLW\��3DFLÀF�,VODQGV�/HJDO�,QIRUPDWLRQ�,QVWLWXWH��3DF/,,���
which offers online access not only to the primary statutes and cases of 20 

36 Land and Titles Act 1981 (Samoa), s 2.
37 Constitution of Samoa 1962, art 111.
38 Solomon Islands Constitution 1978, s 76 sched 3.2.
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3DFLÀF�,VODQG�VWDWHV�DQG�WHUULWRULHV��ZKHUH�RQH�RIWHQ�ÀQGV�YHU\�H[WHQVLYH�XVH�
of customary law), but also to journals and other law-related material relevant 
across the region.39 This brings us to the next sub-section.

D. Problems of proof

2QH�RI�WKH�PRVW�VLJQLÀFDQW�FKDOOHQJHV�IDFLQJ�WKRVH�ZKR�ZLVK�WR�VHH�JUHDWHU�
XVH�PDGH�RI�FXVWRP�LQ�WKH�FRXUWV�RI�WKH�QDWLRQ�LV�VDLG�WR�EH�WKH�UHTXLUHPHQW�
that customary law be proved as fact, like foreign law. In New Zealand, Frame 
QRWHV�WKDW�LW�LV�WKH�GXW\�RI�WKH�MXGJHV�¶WR�GLVFRYHU�DQG�GHFODUHµ�WKH�FRPPRQ�
law/customary law, that is to say, “the laws and usages of New Zealand”.40 
+RZHYHU��DV�-XVWLFH�+HDWK�SXWV�LW��GLIÀFXOWLHV�IRU�FXVWRP�VWHP�IURP�WKH�IDFW�
that custom is generally not recognised as a “free-standing” source of law 
in its own right.41 It is essentially a matter of different value systems. The 
MXGJHV�DUH�EHLQJ�FDOOHG�XSRQ�WR�ÀQG�DQG�DSSO\�VXEVWDQWLYH�0ăRUL�FXVWRPDU\�
ODZ�GHVSLWH�WKHLU�RZQ�ODFN�RI�ÁXHQF\�LQ�0ăRUL�ODQJXDJH�DQG�XQGHUVWDQGLQJ�
RI�0ăRUL�FXOWXUH�

Heath also points to ways in which these drawbacks may be mitigated, but 
UHIHUV�WR�WKH�´FDVFDGH�RI�GLIÀFXOWLHVµ�LQYROYHG�LQ�VHHNLQJ�WR�WHVW�WKH�HYLGHQFH�
of experts and parties, particularly where there are opposing views. From 
<RXQJ·V�FKDSWHU��RQH�KDV�WKH�LPSUHVVLRQ�WKDW�D�KLVWRU\�RI�LQDSSURSULDWH�DWWHPSWV�
WR�WHVW�0ăRUL�ODQG�FODLPV�KDV�FUHDWHG�DQ�XQVDWLVIDFWRU\�EDFNGURS�IRU�FXUUHQW�
times.42 Joseph brings us into the present through New Zealand legislation 
ZKLFK�KDV�VHW�XS�D�OLWLJLRXV�HQYLURQPHQW�DURXQG�ZăKL�WDSX��7KLV��DV�KH�VKRZV�
so clearly, has created a rich resource for research into the interpretation of 
language and proof of custom.43

From the points of view of the litigants (or prosecution and defence), where 
WKH�RQXV�RI�SURRI�RI�FXVWRP�OLHV�PD\�EH�FUXFLDO��0DF.HQ]LH�UHIHUV�WR�WKH�KHDY\�
burden on civil claimants and criminal defendants to establish the existence 
RI�FRQVWLWXWLRQDOO\�SURWHFWHG�ULJKWV�LQ�+DZDL¶L�44

39 See PacLII <www.paclii.org/>.
40 Frame, this volume.
41 Heath, this volume.
42� <RXQJ��WKLV�YROXPH��DQG�VHH�XQGHU�VHFWLRQ�,,�DERYH�
43 Joseph, this volume.
44� 0DF.HQ]LH��WKLV�YROXPH�
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$������VXUYH\�RI�WKH�3DFLÀF�,VODQG�UHJLRQ�FRQFOXGHG�WKDW�WKH�GHFLGHG�FDVHV�
disclose several problems with proof of customary law as fact.45 It suggested 
that none of the methods commonly used to prove custom as a fact seem 
consistently able to do so.46�)XUWKHUPRUH��MXGJHV�ZHUH�IUHTXHQWO\�IDLOLQJ�WR�
make the distinction between the facts and the law in the case before them. 
They typically referred both to facts about actual customary behaviour and 
to evidence about a rule, as custom: both might be so, in an anthropological 
sense, but only the latter can be law.

The authors of the survey just referred to are also sceptical of a solution 
UHTXLULQJ�MXGJHV�WR�WDNH�MXGLFLDO�QRWLFH�RI�FXVWRPDU\�ODZ��7KH\�SRLQW�RXW�WKDW�
LW�LV�DOLHQ�WR�D�MXGJH·V�WUDLQLQJ�WR�VHDUFK�IRU�WKH�XQNQRZQ��DQG�WKDW�WKH�MXGJH�
ZLOO��ZKHQHYHU�SRVVLEOH��UHTXLUH�WKH�SDUWLHV�WR�LQIRUP�WKH�FRXUW��7KUHH�FRXQWULHV��
3DSXD�1HZ�*XLQHD��7XYDOX�DQG�.LULEDWL�� UHTXLUH� WKDW�� IRU� WKH�SXUSRVHV�RI�
pleading and proof, custom is to be treated as law.47 It would be interesting 
WR�VHH�UHVHDUFK�RQ�ZKDW�GLIIHUHQFH�WKLV�UHTXLUHPHQW�KDV�PDGH�WR�WKH�RSHUDWLRQ�
of the courts of these countries.

The only state to have attempted to tackle the accommodation of customary 
law directly through legislative action is Papua New Guinea where diversity 
of sources and problems of proof had long been recognised. The 1975 
Constitution directed the adoption by statute of provisions which would 
implement the concept of an “underlying law”.48 The obligation was to be 
placed upon the National Courts to develop the underlying law “as a coherent 
system appropriate to the circumstances of the country from time to time”. No 
legislation was passed, and custom continued to be proved as fact until the 
8QGHUO\LQJ�/DZ�$FW������DUWLFXODWHG�D�VFKHPH�WKDW�UHTXLUHV�WKH�FRXUWV�WR�DSSO\�
sets of formulae to the matters before them in order to arrive at the underlying 
ODZ��7R�PHQWLRQ�D�IHZ�IHDWXUHV�EULHÁ\��FXVWRPDU\�ODZ�WDNHV�SUHFHGHQFH�RYHU�
FRPPRQ�ODZ�LI�WKH�VXEMHFW�PDWWHU�LV�NQRZQ�WR�FXVWRPDU\�ODZ��FXVWRPDU\�ODZ�
LV�WR�EH�DVFHUWDLQHG�DV�D�TXHVWLRQ�RI�ODZ��FRXQVHO�DSSHDULQJ�DUH�XQGHU�D�GXW\�
to assist the court by producing information and opinion in written form as 
ZHOO�DV�E\�FDOOLQJ�HYLGHQFH��DQG�WKH�FRXUW�LV�JLYHQ�ZLGH�GLVFUHWLRQ�DV�WR�WKH�
writings it may consider, and the evidence and opinion it may obtain of its own 
motion.49 The rest of the region is watching, and research is needed to assess 
KRZ�WKH�FRQFHSW�LV�DGGUHVVLQJ�WKH�FRQÁLFWV�RI�QRUPV�LQKHUHQW�LQ�WKH�H[HUFLVH�

45 Jean Zorn and Jennifer Corrin Care “Proving Customary Law in the Common Law Courts 
RI�WKH�6RXWK�3DFLÀFµ�Occasional Paper Number Two (The British Institute of International 
and Comparative Law, London, 2002).

46 Ibid, 47.
47 Ibid, 13.
48 Constitution of Papua New Guinea 1975, ss 20, 21 sched 2.
49 Underlying Law Act 2000 (Papua New Guinea), ss 4, 15, 16.
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As for those courts which are established and staffed to apply customary law, 
DV�D�VLJQLÀFDQW�RU�H[FOXVLYH�MXULVGLFWLRQ��WKHUH�LV�PXFK�VFRSH�IRU�VWXG\�DFURVV�
the region. Fortunately, readers of this volume are provided by Suaalii-Sauni 
ZLWK�VKDUS� LQVLJKWV� LQWR� WKH�PDQQHU�DQG�VW\OH�RI�6DPRD·V�/DQG�DQG�7LWOHV�
Court, where custom is a free-standing source and its judges are senior Samoan 
non-lawyer citizens led by a Samoan judge as President. In particular, Suaalii-
6DXQL�KLJKOLJKWV�WKH�LPSRUWDQFH�RI�WKH�DVVXPSWLRQ�RI�NQRZOHGJH�LQ�D�SDUW\·V�
presentation of its case to the Court.50 She asks “How does the Court assess the 
authenticity of a gafa [genealogical record] and its corroborating evidence?”, 
and concludes that, even after research, it is “hard to tell”. Understanding 
WKH�VLJQLÀFDQFH�RI�ZKDW�LV�´QRW�VDLGµ�LQ�WKH�FRQWH[W�RI�WKH�H[HUFLVH�RI�SXOH�
�DXWKRULW\�� DQG� VWXG\LQJ�NH\� FRQYHUVDWLRQV� UHFRUGHG�RQ� WKH�&RXUW�ÀOH� DUH�
examples of skills and strategies necessary for interpreting Court outcomes. 
Suaalii-Sauni is concerned that decisions by judges or chiefs should not be 
“inexplicable”, that the certainty asserted may not in fact exist, and that the 
discourse may “operate more to confound or subjugate than to empower”. She 
has lent support to the reminder issued by several writers in this volume as to 
WKH�GLIÀFXOW\�RI�GLVFHUQLQJ�WKH�JHQXLQHQHVV�RI�FXVWRP��EXW�KHU�FDOO�UHWXUQV�WR�
the context of Samoan custom itself as offering “our closest connection” to 
working out solutions “as honestly and openly as possible”.

,9�� &21)/,&76�2)�12506��(526,21�2)�&86720�$1'�7+(�)8785(

Taking a regional view in the spirit of the 2007 Symposium, it is clear 
that the resurgence of pride in ethnic identity, culture and language which 
accompanied decolonisation and the new status of many Island people gave 
impetus to research and policy-making that resulted in the formal recognition 
of customary law in diverse ways, as have been discussed. But the same 
period also witnessed the promulgation of “universal” norms and the rise of 
globalisation forces which were inconsistent with or contradicted the cultural 
norms of kinship-based societies, their leadership traditions, dispute settlement 
practices and principles of land tenure.

)RU�1HZ�=HDODQG� DQG�+DZDL¶L�� WKH� FKDUDFWHU� DQG� WLPLQJ�RI� WKH� FDXVHV�RI�
erosion of indigenous law were somewhat different, the major factors lying 
in the demographics, politics and economics of minority status. We now see, 
however, that this status has been a stimulant, particularly to pursue the study 
of language and custom, and their part in the legal system. On the other hand, 
many Island states, having secured to varying degrees, recognition of custom 

50 Suaalii-Sauni, this volume.
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in the legal framework, appeared somewhat complaisant where language and 
custom were concerned. It was natural that the new states would focus on 
political and economic issues.

Across the region, evidence of the erosion of custom norms and long-held 
FXOWXUDO�YDOXHV�LV�YLVLEOH�HYHU\ZKHUH��7KH�PRVW�REYLRXV�VLJQV�ÁRZ�IURP�WKH�
increased autonomy of the individual in a cash economy at the expense of 
kinship obligation and from demands upon the control and use of customary 
ODQG�ULJKWV��DV�PHQWLRQHG�IRU�+DZDL¶L�DQG�1HZ�=HDODQG�LQ�WKLV�YROXPH���/HVV�
REYLRXV�EXW�SHUKDSV�HTXDOO\�FKDOOHQJLQJ�LQ�WKH�ORQJ�UXQ�LV�WKH�LVVXH�RI�JHQGHU��
together with other grounds for the successful exercise of universal human 
ULJKWV�LQ�WKH�IDFH�RI�FXVWRPDU\�ODZ��&ODLUH�6ODWWHU·V�UHJLRQDO�VWXG\�GHPRQVWUDWHV�
that the momentum for change in traditional attitudes is gradually building.51 
,W�VHHPV�FOHDU�IURP�KHU�DFFRXQW��KRZHYHU��WKDW�VROXWLRQV�WR�FRQÁLFW�DUH�VHOGRP�
decided in the courts. After all, they are not intended to be agents of change, 
and the occasional decisions of the courts, often staffed by foreigners, are no 
measure of progress or lack of it.

To sum up, the prognosis for customary law as presented in this volume is 
positive. The juggernaut of globalisation will not be the devastating tsunami 
that some people feared if social and political will can be further engaged and 
directed. This volume offers the following signposts – and I do not presume 
to be able to articulate them as well as the authors.

�D��7KH�FHQWUDOLW\�RI�ODQJXDJH�DQG�FXOWXUH�UHTXLUHV�QR�HODERUDWLRQ��DQG�WKH�
SXEOLFDWLRQ�RI�WKH�7H�0ăWăSXQHQJD�&RPSHQGLXP�ZLOO�SURYLGH�DQ�DFFHVVLEOH�
resource for all New Zealanders. But the signpost will not then come down, 
although it might divide to indicate new directions.

�E��,Q�WKH�3UHIDFH��-XVWLFH�%DUDJZDQDWK�FDOOHG�XSRQ�0ăRUL�WR�´WDNH�SRVLWLYH�
steps in their own and in the wider public interest”. In what innovative 
ways might the Compendium be employed?

�F��)RU� WKH� 3DFLILF� ,VODQG� VWDWHV�� WKH�0ăRUL�7H�0ăWăSXQHQJD initiative 
GHPRQVWUDWHV� WHFKQLTXHV� WKDW� GHVHUYH� D� FORVHU� ORRN��6HYHUDO� FRXQWULHV�
are already progressing with the study of their own language and culture 
but cost limits such programmes, and the connection with customary 
ODZ�UHTXLUHV�GHYHORSPHQW��7KH�DGYDQFH�LQ�XQGHUVWDQGLQJ�EHWZHHQ�1HZ�
Zealand and the Island states will be mutual, as indicated by the Governor-
General in his opening remarks at the Symposium and supported by several 
authors.52

51 Slatter, this volume.
52� +RQ�$QDQG�6DW\DQDQG��WKLV�YROXPH��)R[�-��$LNPDQ��6ODWWHU��WKLV�YROXPH�
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(d) Mutual adaptations between customary law and human rights law deserve 
to be pursued as recommended by Slatter and Aikman. In this respect, 
IXUWKHU�VWXG\�LV�UHTXLUHG�RI�WKH�UHVLOLHQFH�RI�FXVWRP�DQG�LWV�FDSDFLW\�IRU�
FKDQJH�LQ�OLJKW�RI�$LNPDQ·V�YLHZ�WKDW�FXVWRP�LV�QRW�LQKHUHQWO\�FRQVHUYDWLYH�

(e) The inferior legal status of women in many societies continues to represent 
a failure that demands redress alongside change in social values.

�I�� 7HFKQLTXHV�ZKHUHE\�FXVWRPDU\�ODZ�DQG�FRPPRQ�ODZ�PLJKW�FR�H[LVW�DV�
sources of law, to be found by the judge rather than proved, might be 
researched. Such a programme would also examine the function and duty 
of counsel to assist the court, and what resources and discretion should 
EH�DYDLODEOH�WR�D�MXGJH�ZKR�LV�VHHNLQJ�WR�ÀQG�WKH�ODZ��DQG�ZKHWKHU�WKLV�
process is satisfactory. Allied to this research might be an examination 
of how customary law is found in courts working with customary law 
jurisdictions.

(g) Signposts for the judicial system in New Zealand and in many countries of 
the region would indicate the need for the education of judges in cultures 
other than their own, preferably with language training. More broadly, 
this issue includes “hostility to custom” (Frame et al.) and “institutional 
unwillingness to let go” (Heath).

(h) Work on the waka umanga concept in New Zealand has drawn attention to 
D�VLJQLÀFDQW�VSKHUH�RI�FXVWRPDU\�ODZ�DFWLYLW\�EH\RQG�WKH�FRXUWV��QDPHO\�
customary governance. There is much scope for reciprocal study between 
New Zealand and Island countries of initiatives where systems of political 
organisation, economic management and social control are based on 
custom.

Finally, the call again goes out for research and education. I am sure that the 
PRVW�ÀWWLQJ�UHZDUG�IRU� WKH�DXWKRUV�RI� WKH������6\PSRVLXP�FROOHFWHG�KHUH�
would be support for the continuation of their work and for further initiatives in 
New Zealand and across the region directed towards the greater understanding 
and usefulness of customary law. Along with this objective will be the mutual 
DSSUHFLDWLRQ�RI�WKH�XQLTXHQHVV�RI�HDFK�VRFLHW\�DQG�SROLW\��DQG�UHFRJQLWLRQ�RI�
the value of studying the experiences of others, and lessons learnt.

$V�-XVWLFH�%DUDJZDQDWK�SXW�LW��́ 7ŗKRQRKRQR��RU�ERQGLQJ�WRJHWKHU��H[SUHVVHV�
perfectly the vision of a cohesive New Zealand jurisprudence”. In the 
PHDQWLPH��7H�0ăWăKDXDULNL�,QVWLWXWH�KDV�GHPRQVWUDWHG�WKDW�7ŗKRQRKRQR�JLYHV�
meaning to the joint nature and common spirit of its multifaceted enterprise, 
the 2007 Symposium published in this volume.
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concerning the legal profession and legal ethics. Dr Powles was visiting fellow 
DW�WKH�8QLYHUVLWLHV�RI�:DUZLFN�DQG�+DZDL·L��DQG�LQYROYHG�LQ�WKH�HVWDEOLVKPHQW�
RI�WKH�/DZ�6FKRRO�RI�WKH�8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF�LQ�9DQXDWX�ZKHUH�KH�
taught Customary Law for several years and supports research. Dr Powles has 
regularly presented papers at regional conferences, including annual meetings 
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RI�3DFLÀF�,VODQGV�/HJDO�2IÀFHUV�0HHWLQJV��3,/20��DQG�$XVWUDODVLDQ�/DZ�
Teachers Association (ALTA). He has most recently served as constitutional 
consultant to the governments of Tonga and Nauru.

Wayne Rumbles graduated BA/LLB in 1997 with a major in History and 
English Literature. He completed LLM (Distinction) from the University of 
Waikato in 1998. He spent three years working in community law and worked 
IRU�7H�0ăWăKDXDULNL�5HVHDUFK�,QVWLWXWH�IRU����\HDUV�RQ�WKH�/DZV�DQG�,QVWLWXWLRQV�
for Aotearoa/New Zealand project. Mr Rumbles is a Senior Lecturer in Law 
at the University of Waikato and teaches in the areas of Crime, Criminology 
DQG�(YLGHQFH��+H�DOVR�WHDFKHV�WKH�VSHFLDOLVW�IRXUWK�DQG�ÀIWK�\HDU�SDSHUV�LQ�
Cyber Law. His research and supervision interests include new technologies as 
WKH\�LQWHUIDFH�ZLWK�WKH�ODZ��,QGLJHQRXV�ULJKWV�HVSHFLDOO\�LQ�UHODWLRQ�WR�FULPLQDO�
ODZ��0HGLD�DQG�WKH�ODZ��&\EHU�&ULPH�HVSHFLDOO\�LQ�UHODWLRQ�WR�9LUWXDO�:RUOGV��
+XPDQ�7UDIÀFNLQJ��2UJDQLVHG�&ULPH��DQG�6HQWHQFLQJ�RI�FULPLQDO�RIIHQFHV�

Sir Anand Satyanand GNZM��462��.W6W-�ZDV�WKH���WK�*RYHUQRU�*HQHUDO�
of New Zealand. He graduated with a Bachelor of Laws from the University 
of Auckland in 1970. He worked as a lawyer for the next 12 years, initially for 
*UHLJ��%RXUNH�DQG�.HWWHOZHOO��/DWHU�KH�ZRUNHG�DV�D�EDUULVWHU�IRU�WKH�&URZQ�
/DZ�2IÀFH��+H�VHUYHG�RQ�WKH�&RXQFLO�RI�WKH�$XFNODQG�'LVWULFW�/DZ�6RFLHW\�
from 1979 until his appointment as a judge of the District Court of New 
Zealand in 1982. In 1995 he was appointed an ombudsman and he served 
WZR�ÀYH�\HDU� WHUPV��%HWZHHQ������DQG�DW� WKH� WLPH�RI�KLV�DSSRLQWPHQW�DV�
*RYHUQRU�*HQHUDO�KH�FKDLUHG�WKH�&RQÀGHQWLDO�)RUXP�IRU�)RUPHU�,Q�3DWLHQWV�
of Psychiatric Hospitals. He was a member of the Advisory Panel to Te 
0ăWăKDXDULNL�,QVWLWXWH�IURP������WR������

Claire Slatter, PhD is the Head of the School of Social Sciences at the 
Fiji National University where she teaches ethics. She attained her PhD in 
Public Policy from Massey University and her MA in Political Science from 
the Australian National University. She taught politics for 17 years at the 
8QLYHUVLW\�RI�WKH�6RXWK�3DFLÀF��ZKHUH�VKH�DWWDLQHG�KHU�ÀUVW�GHJUHH��&ODLUH�KDV�
a background in feminist, anti-nuclear, trade union and constitutional activism 
DQG�LV�D�IRXQGLQJ�PHPEHU�RI�WKH�&LWL]HQV·�&RQVWLWXWLRQDO�)RUXP�LQ�)LML��6KH�
is also a founding member, and Chair of the Board, of the South feminist 
network Development Alternatives with Women for a New Era (DAWN).

Dr Tamasailau Suaalii-Sauni (PhD Sociology, LLB, University of Auckland) 
LV�FXUUHQWO\�D�6HQLRU�/HFWXUHU�ZLWK�WKH�9DDRPDQX�3DVLÀND�8QLW��3DFLÀF�DQG�
Samoan Studies Programmes, School of Social and Cultural Studies, Faculty 
of Humanities and Social Sciences, Victoria University of Wellington. From 
2009 to 2011 she was based as a Senior Research Fellow at the National 
University of Samoa (NUS) in Vaivase, Upolu, working for the Centre for 
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International Health, University of Otago, in partnership with NUS. Prior to 
moving to Samoa, Tamasailau also worked for the University of Auckland as 
'HSXW\�'LUHFWRU�IRU�WKH�&HQWUH�IRU�3DFLÀF�6WXGLHV��/HFWXUHU�IRU�WKH�'HSDUWPHQW�
of Sociology and Research Fellow for the then Department of Maori and 
3DFLÀF�+HDOWK��6KH�DOVR�KHOG�D�6HQLRU�3DFLÀF�5HVHDUFKHU�UROH�ZLWK�WKH�&OLQLFDO�
Research and Resource Centre, Waitemata District Health Board, Auckland. 
+HU� UHVHDUFK� DQG� WHDFKLQJ� LQWHUHVWV� DUH� LQ�3DFLÀF� MXULVSUXGHQFH�� 6DPRDQ�
indigenous knowledge, research methodologies, gender studies and mental 
health. Tamasailau is of Samoan descent and has genealogical connections to 
the villages of Saoluafata, Salani, Saleaumua, Samusu and Iva. She currently 
lives in Wellington with her husband Sinapati Sauni and daughter Tineifaualii.

Grant Young is the principal researcher at The History Workshop Limited 
and an Honorary Research Associate at Massey University. He was awarded 
a PhD by Massey University in History, completed in 2003, for a thesis which 
H[DPLQHG�WKH�1DWLYH�/DQG�&RXUW�DQG�LWV�WUHDWPHQW�RI�0ăRUL�FXVWRP�IURP������
to the 1920s. Dr Young also holds a Master of Arts with First Class Honours 
(1999) and a Bachelor of Arts (1996) from the University of Auckland. Since 
completing his doctorate he has worked fulltime as a researcher dealing 
SULPDULO\�ZLWK� WKH�&RXUW�DQG�0ăRUL�FXVWRP�UHODWLQJ�WR� ODQG��0XFK�RI� WKLV�
ZRUN� KDV� EHHQ� XQGHUWDNHQ� IRU�0ăRUL� FODLPDQWV� LQ� WKH�:DLWDQJL�7ULEXQDO�
SURFHVV�RU�0ăRUL�RUJDQLVDWLRQV�ORRNLQJ�WR�VHWWOH�WKHLU�WUHDW\�FODLPV�LQ�GLUHFW�
negotiations with the Crown. He has also published a number of articles in 
refereed journals and edited collections dealing with aspects of the Native 
Land Court and presented several papers at conferences of historians and legal 
scholars on the Court and the modern treaty settlement process.


